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Presidential Documents

Title 3—

The President

Executive Order 12954 of March 8, 1995

Ensuring the Economical and Efficient Administration and
Completion of Federal Government Contracts

Efficient economic performance and productivity are directly related to the
existence of cooperative working relationships between employers and em-
ployees. When Federal contractors become involved in prolonged labor dis-
putes with their employees, the Federal Government’s economy, efficiency,
and cost of operations are adversely affected. In order to operate as effectively
as possible, by receiving timely goods and quality services, the Federal
Government must assist the entities with which it has contractual relations
to develop stable relationships with their employees.

An important aspect of a stable collective bargaining relationship is the
balance between allowing businesses to operate during a strike and preserving
worker rights. This balance is disrupted when permanent replacement em-
ployees are hired. It has been found that strikes involving permanent replace-
ment workers are longer in duration than other strikes. In addition, the
use of permanent replacements can change a limited dispute into a broader,
more contentious struggle, thereby exacerbating the problems that initially
led to the strike. By permanently replacing its workers, an employer loses
the accumulated knowledge, experience, skill, and expertise of its incumbent
employees. These circumstances then adversely affect the businesses and
entities, such as the Federal Government, which rely on that employer
to provide high quality and reliable goods or services.

NOW, THEREFORE, to ensure the economical and efficient administration
and completion of Federal Government contracts, and by the authority vested
in me as President by the Constitution and the laws of the United States
of America, including 40 U.S.C. 486(a) and 3 U.S.C. 301, it is hereby ordered
as follows:

Section 1. It is the policy of the executive branch in procuring goods and
services that, to ensure the economical and efficient administration and
completion of Federal Government contracts, contracting agencies shall not
contract with employers that permanently replace lawfully striking employ-
ees. All discretion under this Executive order shall be exercised consistent
with this policy.

Sec. 2. (a) The Secretary of Labor (‘““Secretary’) may investigate an organiza-
tional unit of a Federal contractor to determine whether the unit has perma-
nently replaced lawfully striking workers. Such investigation shall be con-
ducted in accordance with procedures established by the Secretary.

(b) The Secretary shall receive and may investigate complaints by employ-
ees of any entity covered under section 2(a) of this order where such com-
plaints allege lawfully striking employees have been permanently replaced.

(c) The Secretary may hold such hearings, public or private, as he or
she deems advisable, to determine whether an entity covered under section
2(a) has permanently replaced lawfully striking employees.

Sec. 3. (a) When the Secretary determines that a contractor has permanently
replaced lawfully striking employees, the Secretary may make a finding
that it is appropriate to terminate the contract for convenience. The Secretary
shall transmit that finding to the head of any department or agency that
contracts with the contractor.
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(b) The head of the contracting department or agency may object to the
termination for convenience of a contract or contracts of a contractor deter-
mined to have permanently replaced legally striking employees. If the head
of the agency so objects, he or she shall set forth the reasons for not
terminating the contract or contracts in a response in writing to the Secretary.
In such case, the termination for convenience shall not be issued. The
head of the contracting agency or department shall report to the Secretary
those contracts that have been terminated for convenience under this section.

Sec. 4. (a) When the Secretary determines that a contractor has permanently
replaced lawfully striking employees, the Secretary may debar the contractor,
thereby making the contractor ineligible to receive government contracts.
The Secretary shall notify the Administrator of the General Services Adminis-
tration of the debarment, and the Administrator shall include the contractor
on the consolidated list of debarred contractors. Departments and agencies
shall not solicit offers from, award contracts to, or consent to subcontracts
with these contractors unless the head of the agency or his or her designee
determines, in writing, that there is a compelling reason for such action,
in accordance with the Federal Acquisition Regulation.

(b) The scope of the debarment normally will be limited to those organiza-
tional units of a Federal contractor that the Secretary finds to have perma-
nently replaced lawfully striking workers.

(c) The period of the debarment may not extend beyond the date when
the labor dispute precipitating the permanent replacement of lawfully striking
workers has been resolved, as determined by the Secretary.

Sec. 5. The Secretary shall publish or cause to be published, in the Federal
Register, the names of contractors that have, in the judgement of the Sec-
retary, permanently replaced lawfully striking employees and have been
the subject of debarment.

Sec. 6. The Secretary shall be responsible for the administration and enforce-
ment of this order. The Secretary, after consultation with the Secretary
of Defense, the Administrator of the General Services, the Administrator
of the National Aeronautics and Space Administration, and the Administrator
of the Office of Federal Procurement Policy, may adopt such rules and
regulations and issue such orders as may be deemed necessary and appro-
priate to achieve the purposes of this order.

Sec. 7. Each contracting department and agency shall cooperate with the
Secretary and provide such information and assistance as the Secretary
may require in the performance of the Secretary’s functions under this
order.

Sec. 8. The Secretary may delegate any function or duty of the Secretary
under this order to any officer in the Department of Labor or to any other
officer in the executive branch of the Government, with the consent of
the head of the department or agency in which that officer serves.

Sec. 9. The Secretary of Defense, the Administrator of the General Services,
and the Administrator of the National Aeronautics and Space Administration,
after consultation with the Administrator of the Office of Federal Procurement
Policy, shall take whatever action is appropriate to implement the provisions
of this order and of any related rules, regulations, or orders of the Secretary
issued pursuant to this order.

Sec. 10. This order is not intended, and should not be construed, to create
any right or benefit, substantive or procedural, enforceable at law by a
party against the United States, its agencies, its officers, or its employees.
This order is not intended, however, to preclude judicial review of final
agency decisions in accordance with the Administrative Procedure Act, 5
U.S.C. 701 et seq.

Sec. 11. The meaning of the term *‘organizational unit of a Federal contractor”
as used in this order shall be defined in regulations that shall be issued
by the Secretary of Labor, in consultation with affected agencies. This order
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shall apply only to contracts in excess of the Simplified Acquisition Thresh-
old.

Sec. 12. (a) The provisions of section 3 of this order shall only apply
to situations in which contractors have permanently replaced lawfully strik-
ing employees after the effective date of this order.

(b) This order is effective immediately.

THE WHITE HOUSE,
March 8, 1995.
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 582

RIN 3206—AF83

Commercial Garnishment of Federal
Employees’ Pay

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
management (OPM) is finalizing its
interim regulations for processing
garnishment actions affecting Federal
employees’ pay for commercial
indebtednesses and tax obligations due
to State and local governments. This
part provides procedures and guidance
for Executive Branch agencies of the
Federal Government, not including the
Postal Service or the Postal Rate
Commission, to process commercial
garnishment orders affecting the pay of
civilian employees.

EFFECTIVE DATE: April 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Murray M. Meeker, Attorney, Office of
the General Counsel, (202) 606—1980.

SUPPLEMENTARY INFORMATION: On
October 6, 1993, Congress enacted the
Hatch Act Reform Amendments of 1993,
Public law 103-94, section 9, 5 U.S.C.
5520a, which waived the Federal
Government’s sovereign immunity to
permit compliance with garnishment
orders for commercial debts and tax
indebtednesses to State and local
governments. On February 3, 1994, the
President signed Executive Order
Number 12897 which delegated
responsibility to OPM to issue
implementing regulations for most of
the Executive Branch, and on March 29,
1994, OPM issued an interim rule with
request for comments. (59 FR 14541) In
addition to receiving comments from
more than twenty Federal agencies,

private organizations, and individuals
in response to this publication, OPM
expressly elicited additional guidance
from the Office of Management and
Budget, the Department of Justice, the
Department of Labor, the Federal
Retirement Thrift Investment Board, and
the United States Postal Service.

Several commenters requested
clarification concerning whether
moneys payable to contractors would be
subject to garnishment. In response to
these requests, we have amended the
definition of employee in §582.102(2).
The amended definition provides that
an individual whose employment is
based on a contract is not an employee
under this part. This amendment is
consistent with judicial decisions which
have recognized that Federal
employment is not contractual. See, e.g.,
United States v. The Citizens &
Southern National Bank, 889 F.2d 1067
(Fed. Cir. 1989). An employee
organization was concerned that
reemployed annuitants had been
excluded from the definition of
employee. In fact, reemployed
annuitants are included in the
definition of employee in §582.102(2).
However, we have amended the
definition of employee to clarify that the
pay of reemployed annuitants and
reemployed retired members of the
uniformed services is subject to
garnishment.

An employee organization suggested
that OPM’s regulations indicate that
regulations pertaining to the
garnishment of the salaries of members
of the uniformed services were to be
promulgated by a separate authority. In
response to this suggestion, we have
added two additional sentences to the
definition of agency in §582.102(1).
This employee organization also
suggested that the definition of person
be amended to include courts. In
response to this suggestion, we have
amended the definition of person in
§582.102(4) to include courts and other
entities that are authorized to issue legal
process.

Two commenters suggested that
Federal agencies be permitted to use
commercial garnishment as a method to
collect debts due the United States.
OPM has determined that as enacted,
Public Law 103-94 does not provide for
commercial garnishment actions by
Federal agencies. OPM'’s determination
is based on several factors. The primary

reason being that Public Law 103-94
does not expressly provide for
garnishment by the Federal
Government, and there is no legislative
history reflecting such an intent.
Additionally, the principles of statutory
interpretation require that all of the
provisions of a statute be read together.
See United States v. Fausto, 484 U.S.
439, 453 (1988). In accordance with this
principle, OPM is mindful that in
processing commercial garnishment
orders, Congress has provided that debts
due the United States are to be treated
quite differently than commercial
indebtednesses. To appreciate this
difference, compare the exclusion
provision in section 462(g) of the Social
Security Act as incorporated in 5 U.S.C.
5520a(g) with the limitation provisions
of section 1673 of title 15 of the United
States Code (section 303 of the
Consumer Credit Protection Act, as
amended) as incorporated in 5 U.S.C.
5520a(b). In addition, there are several
recent United States Supreme Court
decisions which recognize a rebuttable
presumption that the term person does
not include the sovereign. See
International Primate Protection League
v. Tulane Educ. Fund, 111 S.Ct. 1700,
1707-1708 (1991); Will v. Michigan
Department of State Police, 491 U.S. 58,
64 (1989); and Mesa v. California, 489
U.S. 121, 136 (1989). In an effort to
clarify the matter, OPM has amended
the definition of person in §582.102(4)
to expressly exclude the United States
or an agency of the United States.

OPM has considered, but rejected a
labor organizations’ comment that the
definition of pay in §582.102(5) not
include sick pay. We believe that the
inclusion of sick pay is mandated by
express language of 5 U.S.C. 5520a(a)(4)
which expressly defines pay to include
sick pay. In accordance with guidance
received from the Department of Labor,
we have expressly excluded ‘““‘amounts
received under any Federal program for
compensation for work injuries’ from
the definition of pay in §582.102(5).

One of the Federal agencies that
provides payroll services to a host of
Federal agencies advised OPM that they
were treating support garnishment
orders as exclusions under §582.103.
We have amended § 582.103 to clarify
that amounts withheld in compliance
with garnishment orders based on child
and/or alimony obligations are not
exclusions under this part.
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One agency requested clarification
concerning the exclusion in
§582.103(b)(1) of amounts withheld for
benefits payable under title 11 of the
Social Security Act. After consulting
with the Social Security Administration,
we have deleted that provision and
renumbered the section.

Two commenters noted the exclusion
in §582.103(e) of all amounts
contributed to the Thrift Savings Fund
and asked whether amounts deducted
for Thrift Savings Fund loan repayments
were also to be excluded. In response to
this comment, OPM requested guidance
from the Federal Retirement Thrift
Investment Board. OPM concurs with
the Board’s conclusion that these
repayment amounts should not be
added to the list of exclusions in
§582.103.

One agency commented that some of
its employees were attempting to reduce
their liability for garnishment orders by
increasing their voluntary allotments.
We would emphasize that only the
items listed as exclusions in §582.103
may be deducted from an employee-
obligor’s pay before a garnishment is
processed. It may, therefore, be
necessary to terminate a voluntary
allotment in order to comply with a
commercial garnishment order.

While one agency correctly noted that
our exclusion for debts due the United
States in §582.103(a) does not list the
various types of debts due the United
States or the order of precedence for
such debts, the General Accounting
Office already maintains such a list.

While three Federal agencies
expressed disagreement with the
statement in § 582.202(a) that legal
process need not expressly name the
agency as a garnishee, this statement is
mandated by the decision of the United
States Court of Appeals for the Federal
Circuit that was announced in Millard v.
United States, 916 F.2d 1 (Fed. Cir.
1990). We have amended §582.202(a) in
response to one agency’s comment to
expressly include interrogatories.

One commenter noted that the interim
regulations permitted State courts to
garnish the salaries of persons who live
and work in a different State and
concluded that this raised *‘a possible
constitutional question” as to the
legality of the regulations. In fact, the
Federal Government has been honoring
garnishment orders based on child
support and alimony obligations that
extended beyond State boundaries for
many years and OPM disagrees with any
suggestion that such orders or the
regulations that provide for the
processing of such orders might be
unconstitutional merely because they
effect employee-obligors who live and/

or work in other States. More
importantly, OPM believes that this is
another area where the Federal
Government’s responsibilities as an
employer are limited and that an
employing Federal agency is not
required to review each order to
determine whether the court that issued
the order had lawfully acquired
jurisdiction over the out-of-State
obligor. See United States v. Morton,
467 U.S. 822, 828-830 (1984). This same
commenter also suggested that the
regulations be amended to require that
in addition to providing the employee-
obligor with a copy of the legal process,
Federal agencies should be required to
provide employee-obligors with copies
of any other documents submitted with
the legal process. OPM is confident that
Federal agencies will use their
discretion to provide their employees
with copies of any accompanying
documents that will be helpful or
informative to the employee. However,
to require that employing agencies
provide all documentation regardless of
relevance or potential value to the
employee-obligor would, we believe,
place an undue burden on Federal
agencies.

Two agencies commented on the fact
that §582.202(b) does not mandate
service by certified or registered mail.
This provision is in accordance with the
express language of 5 U.S.C. 5520a(c)(1)
and does reflect a change from the
provisions applicable to service of
process for garnishment of child support
and alimony obligations. OPM
emphasizes that agencies may not
construe may to mean must; it was the
clear intent of Congress to permit less
restrictive service of process under this
part.

Several commenters, including an
employee organization and a law firm
that wrote on behalf of a collectors
association, expressed a need to clarify
the fact that a creditor need not
necessarily know or provide all of the
information listed in §582.203(a),
particularly the employee-obligor’s date
of birth or social security number, in
order to have a garnishment order
processed by a Federal agency. In an
effort to clarify this fact, we have
amended §582.203(a). In response to a
request from the Treasury Department,
we have added a new section, §582.204,
concerning electronic disbursement.

Several commenters noted that two
provisions in the interim regulations—
§582.303(a) which reiterates the
requirement in 5 U.S.C. 5520a(d) that
agencies respond to interrogatories and
§582.306(c) which states that agencies
shall provide information concerning
subsequent employment—may conflict

with the Privacy Act, 5 U.S.C. 5524, as
implemented by numerous Federal
regulations including OPM’s own
disclosure regulations codified at 5 CFR
297.402, which permit disclosure in
response to legal process only where the
legal process is signed by a judge. While
it might be argued that 5 U.S.C. 5520a(d)
should be construed as an implicit
exception to the Privacy Act and to the
regulations that agencies have
promulgated to implement the Privacy
Act, OPM strongly recommends that
agencies establish routine uses that will
enable them to respond to
interrogatories served in accordance
with this part and, where appropriate, to
provide subsequent employment
information, notwithstanding the
absence of a judge’s signature or some
other omission otherwise barred by the
agency’s disclosure restrictions.

An employee organization
commented that OPM exceeded its
statutory authority by providing in
§582.303(a) that agencies may respond
to garnishment orders after 30 days
where a longer period is provided by
local law as well as by State law as
expressly stated in 5 U.S.C. 5520a(d).
While OPM concurs that section
5520a(d) expressly refers only to State
law, references to State law have
historically included both State and
local law. See, e.g., Ex parte Virginia,
100 U.S. 339 (1879), as discussed in
Civil Rights Cases, 109 U.S. 3, 57-58
(1883) (Harlan, J., dissenting). For the
same reason, we have declined to
amend §582.402 to exclude references
to local law.

One agency suggested that
§582.303(a) be amended to clarify that
agencies need only respond once to
legal process. We have amended
§582.303(a) in response to this
suggestion.

One agency commenter noted that
§582.303 was redundant and suggested
that the word effectively be replaced
with the word validly. We have
amended this section in response to
these comments.

OPM received conflicting agency
recommendations concerning the action
to be taken where an employee-obligor
appeals a garnishment action, and we
have decided not to amend § 582.305(c)
at this time.

An association of collection attorneys
commented that in the collection world
there are two major areas: commercial
and retail with commercial referring to
the collection of debts from firms and
retail referring to collection from
consumers. While we appreciate the fact
that our terminology is not consistent
with the nomenclature used by some
private attorneys, we have determined
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that no other term would be as generally
understood as the term commercial for
the purpose of distinguishing
garnishment actions under this part
from garnishment actions based on
child support and alimony obligations.

Several commenters requested that
the regulations clarify the effect of a
garnishment order for child support
and/or alimony on the processing of a
commercial garnishment order. In
response to these requests, we have
amended §8582.305(f) and 582.402(a) to
better explain the interrelationship
between the two types of legal process.

One commenter requested that OPM
delete § 582.305(k) because by
permitting Federal agencies to charge
fees in commercial garnishment actions
while not having a similar provision
relating to support garnishment actions,
OPM’s regulations were possibly
discriminatory against women. OPM
would emphasize that while the child
support and alimony garnishment
provisions in the Social Security Act do
not provide for administrative costs or
processing fees, Congress has expressly
provided for such fees in the processing
of commercial garnishment actions. See
5 U.S.C. 5520a(j)(2).

In response to an employee
organization’s suggestion, we have
amended §582.305(k) concerning the
administrative fees. Three commenters
suggested that OPM establish uniform
administrative fees. Instead, OPM has
deferred to individual agencies to
determine whether administrative fees
should be assessed and in what amounts
based on their own cost figures. OPM
has been advised that several agencies
have established and have begun to
assess administrative fees based on their
costs in processing commercial
garnishment orders.

While 5 U.S.C. 5520a(h)(1) provides
that legal process shall be processed on
a first come, first served basis, the laws
in several jurisdictions, including
California and the District of Columbia,
provide that legal process may only be
satisfied on a ‘‘one at a time”’ basis.
Based on this information, we have
amended §582.402(a) in an effort to
eliminate any confusion that may exist
in these jurisdictions. In accordance
with guidance received from the
Department of Labor, we have also
amended §582.402(a) to provide that
administrative costs or fees provided
under §582.305(k) must be included in
the amounts subject to the garnishment
restrictions of the Consumer Credit
Protection Act. In other words, an
agency may nhot withhold more than
25% of an employee-obligor’s aggregate
disposable earnings in order to offset
administrative costs. Rather, the amount

to be withheld in compliance with the
legal process would have to be reduced
in order that the administrative costs
could be recovered without exceeding
the maximum garnishment limitations.

OPM received comments from two
Federal agencies concerning the
processing of garnishment orders where
the employee-obligor has filed a
bankruptcy petition. We have amended
§582.305(1) in accordance with these
recommendations. One individual
commented that the regulations failed to
recognize exemptions which employees
may be entitled to under various
provisions of State law. We would
direct the commenter to §582.402(a)
which encompasses these exemption
provisions.

However, we would also emphasize
that it is primarily the employee-
obligor’s responsibility and not the
employee-obligor’s employer’s
responsibility to ensure that the debtor
is allowed all of the exemptions to
which the employee-obligor is entitled
under State law.

Four commenters recommended that
§582.402(b) be amended to apply only
where the bankruptcy action is under
Chapter 13, and one agency commented
that § 582.402(b) should also include
Federal tax levies. In response to these
comments and after conferring with the
Department of Labor which administers
the Consumer Credit Protection Act, we
have amended 8§ 582.402(b) to
incorporate these recommendations.

While OPM is sympathetic to agencies
and individuals who complained that
the time limitations, particularly with
regard to notifying employees stationed
overseas, are too short, these time
limitations are statutory and OPM'’s
implementing time limit provisions
only repeat these statutory limits. See 5
U.S.C. 5520a(d). OPM does not believe
that it has the authority to extend these
time limits even where the garnishment
order being processed will affect the pay
of an employee stationed overseas. See
Federal Election Commission v.
Democratic Senatorial Campaign
Committee, 454 U.S. 27, 32 (1981).

Two commenters expressed concern
regarding whether any time limit
existed concerning the age of the
underlying judgment that the
garnishment order was attempting to
enforce. Because Public Law 103-94
does not address this issue, we believe
that the answer would depend on the
law of the jurisdiction from which the
garnishment order was issued and that,
in any event, as long as the order was
“regular on its face,” it would not be the
employing agency’s burden to
determine whether the garnishment
order had been issued in accordance

with the limitation provisions of the
jurisdiction from which the order was
issued. See United States v. Morton,
supra, at 828-830 (the Federal
Government need only ascertain that
legal process is ‘“‘regular on its face”). In
other words, this is an issue that the
employee-obligor would be responsible
for contesting rather than the employing
agency. Similarly, we do not believe
that the agency bears the burden of
determining when garnishment orders
themselves expire, except, of course,
where the order, on its face, indicates
when it will expire.

While most of the comments focused
on the interim regulations, several
commenters stressed the need for a
garnishment application form. In
response to these requests, OPM sought
and obtained approval from the Office
of Management and Budget to issue a
voluntary garnishment application form.
In addition, OPM has elicited
suggestions from several other Federal
agencies concerning a voluntary
application form and is currently
reviewing those suggestions.

One agency requested additional
guidance concerning what action should
be taken where an agency is advised
that the garnishment action should
either be terminated or that the amount
being garnished should be reduced as a
result of a payment having been made
or an agreement having been reached
between the parties. While OPM has not
attempted at this time to promulgate
regulations that would dictate the
actions that must be taken in such
situations, OPM urges agencies to
exercise their discretion in determining
when a garnishment action should be
terminated or modified as a result of
such payments or agreements between
the parties.

An issue that provoked numerous
comments concerned the payment of
interest. For the most part, it is our
understanding that agencies have had
no particular difficulty in garnishing
amounts for interest that were included
in the judgment total or judgment
amount provided in the garnishment
order, but several States, including
Maryland and Hawaii, issue orders that
do not expressly state a dollar figure for
all of the interest that may be subject to
garnishment. While 5 U.S.C. 5520a(b)
provides that Federal agencies will be
“subject to legal process in the same
manner and to the same extent as if the
agency were a private person,” section
5520a(a)(3)(B) defines legal process, in
pertinent part, as a writ, order, or
summons that orders the employing
agency to withhold “an amount” from
the employee-obligor’s pay. There is,
therefore, an ambiguity in the statute as
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concerns the garnishment of sums such
as interest that are not expressly
included in the order, and absent clearer
statutory language, OPM declines at this
time to promulgate a regulation that
would require agencies to compute and
pay interest that is not included in the
amount specified in the garnishment
order.

A process serving company in the
District of Columbia advised OPM that
while some agencies facilitate service of
process on their employees, other
agencies did not. In response to this
information, OPM requested guidance
from the Justice Department and was
advised that when it comes to gaining
access to restricted Governmental
worksites, process servers have no more
rights than anyone else and that a
regulatory provision concerning this
matter would be inappropriate.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

| certify that these regulations will not
have significant economic impact on a
substantial number of small entities
because their effects are limited to
Federal employees and their creditors.

List of Subjects in 5 CFR Part 582

Claims.

Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, OPM is revising part 582
of title 5, Code of Federal Regulations as
follows:

PART 582—COMMERCIAL
GARNISHMENT OF FEDERAL
EMPLOYEES’' PAY

Subpart A—Purpose, Definitions, and
Exclusions

Sec.

582.101 Purpose.
582.102 Definitions.
582.103 Exclusions.

Subpart B—Service of Legal Process

582.201 Agent to receive process.

582.202 Service of legal process.

582.203 Information minimally required to
accompany legal process.

582.204 Electronic disbursement.

Subpart C—Compliance With Legal Process

582.301 Suspension of payment.

582.302 Notification of employee-obligor.

582.303 Response to legal process or
interrogatories.

582.304 Nonliability for disclosure.

582.305 Honoring legal process.

582.306 Lack of entitlement by the
employee-obligor to pay from the agency
served with legal process.

Subpart D—Consumer Credit Protection Act
Restrictions

582.401 Aggregate disposable earnings.
582.402 Maximum garnishment limitations.

Subpart E—Implementation by Agencies

582.501 Rules, regulations, and directives
by agencies.

Appendix A to part 582—L.ist of Agents
Designated to Accept Legal Process

Authority: 5 U.S.C. 5520a; 15 U.S.C. 1673;
E.O. 12897

Subpart A—Purpose, Definitions, and
Exclusions

§582.101 Purpose.

Section 5520a of title 5 of the United
States Code provides that with certain
exceptions set forth in this part, pay
from an agency to an employee is
subject to legal process in the same
manner and to the same extent as if the
agency were a private person. The
purpose of this part is to implement the
objectives of section 5520a as they
pertain to each executive agency of the
United States Government, except with
regard to employees of the United States
Postal Service, the Postal Rate
Commission, and the General
Accounting Office.

§582.102 Definitions.

In this part—(1) Agency means each
agency of the executive branch of the
Federal Government, excluding the
United States Postal Service, the Postal
Rate Commission, and the General
Accounting Office; agency does not
include the government of the District of
Columbia or the territories and
possessions of the United States.
(Section 5520a(j)(1) of title 5 of the
United States Code provides that
separate implementing regulations shall
be promulgated by the legislative branch
and the judicial branch; section
5520a(k) provides that separate
implementing regulations shall be
promulgated with regard to members of
the uniformed services; and Executive
Order 12897 provides that separate
implementing regulations shall be
promulgated with regard to employees
of the United States Postal Service. The
regulations promulgated for employees
of the United States Postal Service also
apply to employees of the Postal Rate
Commission.)

(2) Employee or employee-obligor
means an individual who is employed
by an agency as defined in this section,
including reemployed annuitants and
retired members of the uniformed
services who are employed by an
agency. Employee does not include a

retired employee, member of the
uniformed services, a retired member of
the uniformed services, or an individual
whose service is based on a contract,
including individuals who provide
personal services based on a contract
with an agency.

(3) Legal process means any writ,
order, summons, or other similar
process in the nature of garnishment,
which may include an attachment, writ
of execution, court ordered wage
assignment, or tax levy from a State or
local government, which—

(i) Is issued by:

(A) A court of competent jurisdiction,
including Indian tribal courts, within
any State, territory, or possession of the
United States, or the District of
Columbia. As stated in §582.101, pay is
subject to legal process in the same
manner and to the same extent as if the
agency were a private person. There is,
therefore, no requirement in this part
that, for example, legal process be
signed by a Judge; or.

(B) An authorized official pursuant to
an order of a court of competent
jurisdiction or pursuant to State or local
law; or

(C) A State agency authorized to issue
income withholding notices pursuant to
State or local law; and

(ii) Orders an agency to withhold an
amount from the pay of an employee-
obligor and to make a payment of such
withholding to a person, for a
specifically described satisfaction of a
legal debt of the employee-obligor, or
recovery of attorney fees, interest, or
court costs;

(4) Person may include an individual,
partnership, corporation, association,
joint venture, private organization or
other legal entity, and includes the
plural of that term; person may include
any of the entities that may issue legal
process as set forth in §582.102(3)(i)
(A), (B), and (C), and a State or local
government as well as a foreign entity
or a foreign governmental unit, but does
not include the United States or an
agency of the United States.

(5) In conformance with 5 U.S.C.
5520a, pay means basic pay; premium
pay paid under chapter 55, subchapter
V, of title 5 of the United States Code;
any payment received under chapter 55,
subchapters VI, VII, or VIII, of title 5 of
the United States Code; severance pay
and back pay under chapter 55,
subchapter IX, of title 5 of the United
States Code; sick pay, and any other
paid leave; incentive pay; locality pay
(including interim geographic
adjustments, special pay adjustments for
law enforcement officers, and locality-
based comparability payments); back
pay awards; and any other
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compensation paid or payable for
personal services, whether such
compensation is demoninated as pay,
wages, salary, lump-sum leave
payments, commission, bonus, award,
or otherwise; but does not include
amounts received under any Federal
program for compensation for work
injuries; awards for making suggestions,
reimbursement for expenses incurred by
an individual in connection with
employment, or allowances in lieu
thereof as determined by the employing
agency.

§582.103 Exclusions.

In determining the amount of pay
subject to garnishment under this part,
there shall be excluded amounts which:

(a) Are owed by the employee-obligor
to the United States;

(b) Are required by law to be
deducted from the employee-obligor’s
pay, including, but not limited to
amounts deducted in compliance with
the Federal Insurance and Contributions
Act (FICA), including amounts
deducted for Medicare and for Old Age,
Survivor, and Disability Insurance
(OASDI);

(c) Are properly withheld for Federal,
State, or local income tax purposes, if
the withholding of the amounts is
authorized or required by law and if
amounts withheld are not greater than
would be the case if the employee-
obligor claimed all dependents to which
the employee-obligor were entitled. The
withholding of additional amounts
pursuant to section 3402(i) of title 26 of
the United States Code may be
permitted only when the employee-
obligor presents evidence of a tax
obligation which supports the
additional withholding;

(d) Are deducted as health insurance
premiums;

(e) Are deducted as normal retirement
contributions, not including amounts
deducted for supplementary coverage.
For purposes of this section, all amounts
contributed under sections 8351 and
8432(a) of title 5 of the United States
Code to the Thrift Savings Fund are
deemed to be normal retirement
contributions. Except as provided in
this paragraph, amounts voluntarily
contributed toward additional
retirement benefits are considered to be
supplementary;

(f) Are deducted as normal life
insurance premiums from salary or
other remuneration for employment, not
including amounts deducted for
supplementary coverage. Federal
Employees’ Group Life Insurance
premiums for *‘Basic Life”’ coverage are
considered to be normal life insurance
premiums; all optional Federal

Employees’ Group Life Insurance
premiums and any life insurance
premiums paid for by allotment are
considered to be supplementary.

(9) Amounts withheld in compliance
with legal process based on child
support and/or alimony indebtedness
are not exclusions.

Subpart B—Service of Legal Process

§582.201 Agent to receive process.

(a) Except as provided in appendix A
to this part, appendix A to 5 CFR part
581 lists agents designated to accept
service of process under part 581 and
this part.

(b) United States Attorneys are not
considered appropriate agents to accept
service of process.

§582.202 Service of legal process.

(a) A person using this part shall serve
interrogatories and legal process on the
agent to receive process as explained in
§582.201. Where the legal process is
directed to an agency, and the purpose
of the legal process is to compel an
agency to garnish an employee’s pay,
the legal process need not expressly
name the agency as a garnishee.

(b) Service of legal process may be
accomplished by certified or registered
mail, return receipt requested, or by
personal service only upon the agent to
receive process as explained in
§582.201, or if no agent has been
designated, then upon the head of the
employee-obligor’s employing agency.
The designated agent shall note the date
and time of receipt on the legal process.

(c) Parties bringing garnishment
actions shall comply with the service of
process provisions in this section.
Service will not be effective where
parties fail to comply with the service
of process provisions of this section,
notwithstanding whether the person
bringing the garnishment action has
complied with the service of process
requirements of the jurisdiction issuing
the legal process.

§582.203 Information minimally required
to accompany legal process.

(a) Sufficient identifying information
must accompany the legal process in
order to enable processing by the
agency. Parties seeking garnishment
actions, therefore, should provide as
many of the following identifying pieces
of information concerning the
employee-obligor as possible:

(1) Full name;

(2) Date of birth;

(3) Employment number or social
security number;

(4) Component of the agency for
which the employee-obligor works;

(5) Official duty station or worksite;
and

(6) Home address or current mailing
address.

(b) If the information submitted is not
sufficient to identify the employee-
obligor, the legal process shall be
returned directly to the court, or other
authority, with an explanation of the
deficiency. However, prior to returning
the legal process, if there is sufficient
time prior to the time limits imposed in
§582.303, an attempt should be made to
inform the person who caused the legal
process to be served, or the person’s
representative, that it will not be
honored unless adequate identifying
information is supplied.

§582.204 Electronic disbursement.

The party designated to receive the
garnished funds may forward a written
request to the garnishing agency to have
the funds remitted by electronic funds
transfer, rather than by paper check. The
request shall include the designated
party’s name, address, and deposit
account number, and the name, address,
and 9-digit routing transit number of the
designated party’s financial institution.
Written requests accompanying service
of process will be honored beginning
with the first remission of garnished
funds. Written requests received by the
agency subsequent to service of process
will be honored in as timely a manner
as the agency deems feasible.

Subpart C—Compliance With Legal
Process

§582.301 Suspension of payment.

Upon proper service of legal process
as specified in 88§582.202 and 582.203,
the agency shall suspend, i.e., withhold,
payment of such moneys for the amount
necessary to permit compliance with the
legal process in accordance with this
part.

§582.302 Notification of employee-obligor.

(a) As soon as possible, but not later
than 15 calendar days after the date of
valid service of legal process, the agent
designated to accept legal process shall
send to the employee-obligor, at his or
her duty station or last known home
address, written notice that such
process has been served, including a
copy of the legal process;

(b) The agency may provide the
employee-obligor with the following
additional information:

(1) Copies of any other documents
submitted in support of or in addition
to the legal process;

(2) Notice that the United States does
not represent the interests of the
employee-obligor in the pending legal
proceedings; and
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(3) Advice that the employee-obligor
may wish to consult legal counsel
regarding defenses to the legal process
that he or she may wish to assert.

§582.303 Response to legal process or
interrogatories.

(a) Whenever the designated agent is
validly served with legal process, the
agent shall respond within 30 calendar
days after receipt, or within such longer
period as may be prescribed by
applicable State or local law. The agent
shall also respond within this time
period to interrogatories which
accompany legal process.
Notwithstanding State law, an agent

need only respond once to legal process.

(b) If State or local law authorizes the
issuance of interrogatories prior to or
after the issuance of legal process, the
agent shall respond to the
interrogatories within 30 calendar days
after being validly served, or within
such longer period as may be prescribed
by applicable State or local law.

§582.304 Nonliability for disclosure.

(a) No agency employee whose duties
include responding to interrogatories
pursuant to § 582.303(b), shall be
subject to any disciplinary action or
civil or criminal liability or penalty for
any disclosure of information made in
connection with the carrying out of any
duties pertaining directly or indirectly
to answering such interrogatories.

(b) However, an agency would not be
precluded from taking disciplinary
action against an employee who
consistently or purposely failed to
provide correct information requested
by interrogatories.

§582.305 Honoring legal process.

(a) The agency shall comply with
legal process, except where the process
cannot be complied with because:

(1) It is not regular on its face.

(2) The legal process would require
the withholding of funds not deemed
pay as described in §582.102(a)(5).

(3) It does not comply with section
5520a of title 5 of the United States
Code or with the mandatory provisions
of this part; or

(4) An order of a court of competent
jurisdiction enjoining or suspending the
operation of the legal process has been
served on the agency.

(b) While an agency will not comply
with legal process which, on its face,
indicates that it has expired or is
otherwise no longer valid, legal process
will be deemed valid notwithstanding
the fact that the underlying debt and/or
the underlying judgment arose prior to
the effective date of section 5520a of
title 5 of the United States Code.

(c) While the filing of an appeal by an
employee-obligor will not generally
delay the processing of a garnishment
action, if the employee-obligor
establishes to the satisfaction of the
employee-obligor’s agency that the law
of the jurisdiction which issued the
legal process provides that the
processing of the garnishment action
will be suspended during an appeal and
if the employee-obligor establishes that
he or she has filed an appeal, the
employing agency shall comply with the
applicable law of the jurisdiction and
delay or suspend the processing of the
garnishment action.

(d) Under the circumstances set forth
in §582.305 (a) or (b), or where the
agency is directed by the Justice
Department not to comply with the legal
process, the agency shall respond
directly to the court, or other authority,
setting forth its reasons for non-
compliance with the legal process. In
addition, the agency shall inform the
person who caused the legal process to
be served, or the person’s
representative, that the legal process
will not be honored. Thereafter, if
litigation is initiated or appears
imminent, the agency shall immediately
refer the matter to the United States
Attorney for the district from which the
legal process issued. To ensure
uniformity in the executive branch,
agencies which have statutory authority
to represent themselves in court shall
coordinate their representation with the
United States Attorney.

(e) In the event that an agency is
served with more than one legal process
or garnishment order with respect to the
same payments due or payable to the
same employee, the agency shall satisfy
such processes in priority based on the
time of service: Provided, That in no
event will the total amount garnished
for any pay or disbursement cycle
exceed the applicable limitation set
forth in §582.402. Provided further,
That processes which are not limited in
time shall preserve their priority based
on time of service until fully satisfied.
Generally, a modified order will retain
its original priority while a time limited
order will lose its priority after it has
expired.

(f) Legal process to which an agency
is subject under sections 459, 461, and
462 of the Social Security Act (42 U.S.C.
659, 661, and 662) for the enforcement
of an employee’s legal obligation to
provide child support or to make
alimony payments, including child
support or alimony arrearages, shall
have priority over any legal process to
which an agency is subject under this
part. In addition to having priority,
compliance with legal process to which

an agency is subject under sections 459,
461, and 462 of the Social Security Act
may exhaust the moneys available for
compliance with legal process under
this part. See §582.402(a).

(9) Neither the United States, an
executive agency, nor any disbursing
officer shall be liable for any payment
made from moneys due from, or payable
by, the United States to any individual
pursuant to legal process regular on its
face, if such payment is made in
accordance with this part. Where an
agency initially determines that legal
process should not be honored, if it
subsequently determines that its initial
determination was erroneous, it may
correct its initial determination and
honor the legal process. If an agency
corrects an error or is required to do so
by a court or other authority, under no
circumstances will the agency be
required to pay more than if it had
originally honored the legal process.

(h) Agencies affected by legal process
served under this part shall not be
required to vary their normal pay or
disbursement cycles to comply with the
legal process. However, legal process,
valid at the time of service, which is
received too late to be honored during
the disbursement cycle in which it is
received, shall be honored, to the extent
that the legal process may be satisfied,
during the next disbursement cycle
within the limits set forth in § 582.402.
The fact that the legal process may have
expired during this period would not
relieve the agency of its obligation to
honor legal process which was valid at
the time of service. If, in the next
disbursement cycle, no further payment
will be due from the agency to the
employee-obligor, the agency shall
follow the procedures set forth in
§582.306.

(i) Agencies need not establish escrow
accounts in order to comply with legal
process. Therefore, even if the amount
garnished by an agency in one
disbursement cycle is not sufficient to
satisfy the entire indebtedness, the
agency need not retain those funds until
the amount retained would satisfy the
entire indebtedness. On the contrary,
agencies will, in most instances, remit
the garnished amount after each
disbursement cycle. Agencies need not
pro-rate payments for less than a full
disbursement cycle.

(j) If an agency receives legal process
which is regular on its face, the agency
shall not be required to ascertain
whether the authority which issued the
legal process had obtained personal
jurisdiction over the employee-obligor.

(k) At the discretion of the executive
agency, the agency’s administrative
costs in executing a garnishment may be
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added to the garnishment amount and
the agency may retain costs recovered as
offsetting collections. To facilitate
recovery of these administrative costs,
an administrative fee may be assessed
for each legal process that is received
and processed by an agency, provided
that the fee constitutes the agency’s
administrative costs in executing the
garnishment action.

(I) Where an employee-obligor has
filed a bankruptcy petition under
section 301 or 302 of title 11 of the
United States Code, or is the debtor
named in an involuntary petition filed
under section 303 of title 11, the agency
must cease garnishment proceedings
affected by the automatic stay provision,
section 362(a) of title 11. Upon filing a
petition in bankruptcy or upon learning
that he or she is the debtor named in an
involuntary petition, the employee-
obligor should immediately notify the
agency. To enable the agency to
determine if the automatic stay applies,
the employee-obligor should provide
the agency with a copy of the filing or
a letter from counsel stating that the
petition was filed and indicating the
court and the case number, the chapter
under which the petition was filed,
whether State or federal exemptions
were elected, and the nature of the
claim underlying the garnishment order.

§582.306 Lack of entitlement by the
employee-obligor to pay from the agency
served with legal process.

(a) When legal process is served on an
agency and the individual identified in
the legal process as the employee-
obligor is found not to be entitled to pay
from the agency, the agency shall follow
the procedures set forth in the legal
process for that contingency or, if no
procedures are set forth therein, the
agency shall return the legal process to
the court, or other authority from which
it was issued, and advise the court, or
other authority, that the identified
employee-obligor is not entitled to any
pay from the agency.

(b) Where it appears that the
employee-obligor is only temporarily
not entitled to pay from the agency, the
court, or other authority, shall be fully
advised as to why, and for how long, the
employee-obligor’s pay will not be
garnished, if that information is known
by the agency and if disclosure of that
information would not be prohibited.

(c) In instances where an employee-
obligor separates from employment with
an agency that had been honoring a
continuing legal process, the agency
shall inform the person who caused the
legal process to be served, or the
person’s representative, and the issuing
court, or other authority, that the

garnishment action is being
discontinued. In cases where the
employee-obligor has been employed by
either another agency or by a private
employer, and where this information is
known by the agency, the agency shall
provide the person with the designated
agent for the new employing agency or
with the name and address of the
private employer.

Subpart D—Consumer Credit
Protection Act Restrictions

§582.401 Aggregate disposable earnings.

In accordance with the Consumer
Credit Protection Act, the aggregate
disposable earnings under this part are
the employee-obligor’s pay less those
amounts excluded in accordance with
§582.103.

582.402 Maximum garnishment
limitations.

Pursuant to section 1673(a)(1) of title
15 of the United States Code (the
Consumer Credit Protection Act, as
amended) and the Department of Labor
regulations to title 29, Code of Federal
Regulations, part 870, the following
limitations are applicable:

(a) Unless a lower maximum
limitation is provided by applicable
State or local law, the maximum part of
an employee-obligor’s aggregate
disposable earnings subject to
garnishment to enforce any legal debt
other than an order for child support or
alimony, including any amounts
withheld to offset administrative costs
as provided for in § 582.305(k), shall not
exceed 25 percent of the employee-
obligor’s aggregate disposable earnings
for any workweek. As appropriate, State
or local law should be construed as
providing a lower maximum limitation
where legal process may only be
processed on a one at a time basis.
Where an agency is garnishing 25
percent or more of an employee-
obligor’s aggregate disposable earnings
for any workweek in compliance with
legal process to which an agency is
subject under sections 459, 461, and 462
of the Social Security Act, no additional
amount may be garnished in compliance
with legal process under this part.
Furthermore, the following dollar
limitations, which are contained in title
29 of the Code of Federal Regulations,
part 870, must be applied in
determining the garnishable amount of
the employee’s aggregate disposable
earnings:

(2) If the employee-obligor’s aggregate
disposable earnings for the workweek
are in excess of 40 times the Fair Labor
Standards Act (FLSA) minimum hourly
wage, 25 percent of the employee-

obligor’s aggregate disposable earnings
may be garnished. For example, when
the FLSA minimum wage rate is $4.25
per hour, this rate multiplied by 40
equals $170.00 and thus, if an
employee-obligor’s disposable earnings
are in excess of $170.00 for a workweek,
25 percent of the employee-obligor’s
disposable earnings are subject to
garnishment.

(2) If the employee-obligor’s aggregate
disposable earnings for a workweek are
less than 40 times the FLSA minimum
hourly wage, garnishment may not
exceed the amount by which the
employee-obligor’s aggregate disposable
earnings exceed 30 times the current
minimum wage rate. For example, at an
FLSA minimum wage rate of $4.25 per
hour, the amount of aggregate
disposable earnings which may not be
garnished is $127.50 [$4.25x30]. Only
the amount above $127.50 is
garnishable.

(3) If the employee-obligor’s aggregate
disposable earnings in a workweek are
equal to or less than 30 times the FLSA
minimum hourly wage, the employee-
obligor’s earnings may not be garnished
in any amount.

(b) There is no limit on the percentage
of an employee-obligor’s aggregate
disposable earnings that may be
garnished for a Federal, State or local
tax obligation or in compliance with an
order of any court of the United States
having jurisdiction over bankruptcy
cases under Chapter 13 of title 11 of the
United States Code. Orders from courts
having jurisdiction over bankruptcy
cases under Chapter 7 or Chapter 11 of
the United States Code are subject to the
maximum garnishment restrictions in
§582.402(a).

Subpart E—Implementation by
Agencies

§582.501 Rules, regulations, and
directives by agencies.

Appropriate officials of all agencies
shall, to the extent necessary, issue
implementing rules, regulations, and/or
directives that are consistent with this
part.

Appendix A to Part 582—L.ist of Agents
Designated To Accept Legal Process

Note: The agents designated to accept legal
process are listed in appendix A to part 581
of this chapter. This appendix A to part 582
provides listings only for those executive
agencies where the designations differ from
those found in appendix A to part 581 of this
chapter.

I. Departments

Department of Defense. Defense Finance
and Accounting Service, Cleveland
Center, Office of General Counsel,
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Attention: Code L, P.O. Box 998002,
Cleveland, OH 44199-8002, (216)
522-5301.

Agents for receipt of all legal process
for all Department of Defense civilian
employees except where another agent
has been designated as set forth below.

For requests that apply to employees
of the Army and Air Force Exchange
Service or to civilian employees of the
Defense Contract Audit Agency (DCAA)
and the Defense Logistics Agency (DLA)
who are employed outside the United
States: See appendix A to part 581 of
this chapter.

For requests that apply to civilian
employees of the Army Corps of
Engineers, the National Security
Agency, the Defense Intelligence
Agency, and non-appropriated fund
civilian employees of the Air Force,
serve the following offices:

Army Corps of Engineers. U.S. Army
Corps of Engineers, Omaha District,
Central Payroll Office, Attn:
Garnishments, P.O. Box 1439 DTS,
Omaha, NE 68101-1439, (402) 221—
4060.

Army Nonappropriated Fund
Employees in Europe. Commander,
266th Theater Finance Command,
NAF Payroll, Unit #29001-07, APO
AE 09007-0137, 011-49-6221-57—
7752, DSN 379-7752.

National Security Agency. General
Counsel, National Security Agency/
Central Security Service, 9800 Savage
Rd., Ft. George G. Meade, MD 20755—
6000, (301) 688-6705.

Defense Intelligence Agency. Office of
General Counsel, Defense Intelligence
Agency, Pentagon, 2E238,
Washington, DC 20340-1029, (202)
697-3945.

Air Force Nonappropriated Fund
Employees. Office of General Counsel,
Air Force Services Agency, 10100
Reunion Place, Suite 503, San
Antonio, TX 78216—-4138, (210) 652—
7051.

For civilian employees of the Army,
Navy and Marine Corps who are
employed outside the United States,
serve the following offices:

Army Civilian Employees in Europe.
Commander, 266th Theater Finance
Command, ATTN: AEUCF-CPF, APO
AE 09007-0137, 011-49-6221-57—
6303/2136, DSN 370-6303/2136.

Army Civilian Employees in Japan.
Commander, U.S. Army Finance and
Accounting Office, Japan, ATTN:
APAJ-RM—FA-E-CP, Unit 45005,
APO AP 96343-0087, DSN 233-3362.

Army Civilian Employees in Korea.
Commander, 175th Finance and
Accounting Office, Korea, ATTN:
EAFC—FO (Civilian Pay), Unit 15300,

APO AP 96205-0073, 011-822-791—

4599, DSN 723-4599.

Army Civilian Employees in Panama.
DCSRM Finance & Accounting Office,
ATTN: SORM-FAP-C, Unit 7153,
APO AA 34004-5000, 011-507-287—-
6766, DSN 287-5312.

Navy and Marine Corps Civilian
Employees Overseas. Director of the
Office of Civilian Personnel
Management, Office of Counsel,
Office of Civilian Personnel
Management (OCPM-OL),
Department of the Navy, 800 N.
Quincy Street, Arlington, VA 22203
1990, (703) 696—-4717.

Navy and Marine Corps
Nonappropriated Fund Employees. The
agents are the same as those designated
to receive garnishment orders of Navy
and Marine Corps nonappropriated fund
personnel for the collection of child
support and alimony, published at 32
CFR part 734 (1994 ed.), except as
follows:

For non-civil service civilian
personnel of the Navy Exchanges or
related nonappropriated fund
instrumentalities administered by the
Navy Exchange Service Command:
Commander, Navy Exchange Service
Command, ATTN: Human Resources
Beverly Building, 3280 Virginia Beach
Boulevard, Virginia Beach, VA 23453—
5274, (804) 631-3675.

For non-civil service civilian
personnel of Marine Corps
nonappropriated fund instrumentalities,
process may be served on the
Commanding Officer of the employing
activity ATTN: Morale, Welfare and
Recreation Director.

Department of the Interior. Chief,
Payroll Operations Division Attn:
Code: D—-2605, Bureau of Reclamation.
Administrative Service Center,
Department of the Interior, P.O. Box
272030, 7201 West Mansfield Avenue,
Denver, CO 80227-9030, (303) 969—
7739.

[FR Doc. 95-5951 Filed 3-9-95; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 843
RIN 3206-AF91

Federal Employees Retirement
System—Computation of the Basic
Employee Death Benefit for Customer
Officers

AGENCY: Office of Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations concerning the use of

overtime and premium pay in
determining the final annual rate of
basic pay of customs officers under the
Federal Employees Retirement System
(FERS). These regulations establish the
methodology (similar to the one that
OPM uses for other flexible schedule
employees) that the employing agency
will use to compute customs officers’
“final annual rate of basic pay’’ for
determining FERS “‘basic employee
death benefit.”” The regulations are
necessary to implement the changes in
the statutory definition of basic pay
under FERS made by the Omnibus
Budget Reconciliation Act of 1993.
EFFECTIVE DATE: April 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Harold L. Siegelman, (202) 606—0299.
SUPPLEMENTARY INFORMATION: On
October 5, 1994, we published (at 59 FR
50705) proposed regulations to
implement section 13812 of the
Omnibus Budget Reconciliation Act of
1993, Pub. L. 103-66, concerning the
use of overtime and premium pay in
determining the final annual rate of
basic pay of customs officers under the
Federal Employees Retirement System
(FERS). Section 13812 of Pub. L. 103—
66 amended section 8331(3) of title 5,
United States Code, the definition of
basic pay under the Civil Service
Retirement System (CSRS), to include,
as basic pay for CSRS computations,
certain overtime pay for customs
officers. Section 8401(4) of title 5,
United States Code, provides that the
CSRS definition of basic pay in section
8331(3) applies to FERS. For customs
officers, basic pay includes the regular
pay under the general schedule, any
applicable locality pay, and allowable
overtime pay up to $12,500 per fiscal
year. Basic pay is used to compute final
salary for the basic employee death
benefit under FERS.

We proposed a methodology for
determining final salary similar to the
one used for determining the “final
annual rate of basic pay” of intermittent
employees for the FERS basic employee
death benefit established in section
843.102 of Title 5, Code of Federal
Regulations. We received no comments
on the proposed regulations. We are
now issuing final regulations to adopt
that methodology.

Regulatory Flexibility Act

| certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will only affect
Federal employees and agencies and
retirement payments to retired
Government employees and their
survivors.
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List of Subjects in 5 CFR Part 843

Administrative practice and
procedure, Claims, Disability benefits,
Government employees,
Intergovernmental relations, Pensions,
Reporting and recordkeeping,
Retirement.

U.S. Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, OPM is amending 5 CFR
part 843 as follows:

PART 843—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—DEATH
BENEFITS AND EMPLOYEE REFUNDS

1. The authority citation for part 843
continues to read as follows:

Authority: 5 U.S.C. 8461; §8843.205,
843,208, and 843.209 also issued under 5
U.S.C. 8424; §843.309 also issued under 5
U.S.C. 8442; §843.406 also issued under 5
U.S.C. 8441.

2. In the definition of final annual
rate of basic pay in section 843.102,
paragraph (d) is added to read as
follows:

§843.102 Definitions.

* * * * *

Final annual rate of basic pay * * *

(d) The annual pay for customs
officers is the sum of the employee’s
general schedule pay, locality pay, and
the lesser of—

(1) Two times the employee’s final
hourly rate of pay times the number of
hours for which the employee was paid
two times salary as compensation for
overtime inspectional service under
section 5(a) of the Act of February 11,
1911 (19 U.S.C. 261 and 267) plus three
times the employee’s final hourly rate of
pay times the number of hours for
which the employee was paid three
times salary as compensation for
overtime inspectional service under
section 5(a) in the 52-week work year
immediately preceding the end of the
last pay period in which the employee
was in pay status; or

(2) $12,500.

* * * * *

[FR Doc. 95-5835 Filed 3-9-95; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 95
[Docket No. 28108; Amdt. No. 388]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

EFFECTIVE DATE: 0901 UTC, March 30,
1995.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS-420), Technical Programs
Division, Flight Standards Service
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The rule specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The

effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, | find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days. The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current.

It, therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
For the same reason, the FAA certifies
that this amendment will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, navigation (air).

Issued in Washington, DC on February 24,
1995.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, March 30, 1995:

1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, and
40120; 49 U.S.C. 106(g) (Revised Pub. L. 97—
449, January 12, 1983); and 14 CFR
11.49(b)(2).

2. Part 95 is amended to read as
follows:

REVISIONS TO MINIMUM ENROUTE IFR
ALTITUDES AND CHANGEOVER
POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995

From To MEA

§95.1001 Direct Routes—U.S.95.48 Green
Federal Airway 8 is Amended to Read in
Part

Elfee, AK NDB . Crack, AK FIX .. #5000
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POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995—Con-

REVISIONS TO MINIMUM ENROUTE IFR
ALTITUDES AND CHANGEOVER
POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995—Con-

REVISIONS TO MINIMUM ENROUTE IFR

ALTITUDES

AND

CHANGEOVER

POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995—Con-

tinued tinued tinued
From To MEA From To MEA From To MEA
*4100— *6300— *1500—
MOCA MOCA MOCA
#VHF Is Amended to Read in Part Axxel, BF FIX ... WeDst E”dé BF *2000
COMMS lliamna, AK Copps, AK FIX . *6000 oo
avbl 5000 NDB/DME NDB.
MSL and 5300— : *1500-MOCA
above MOCA West End/ Freeport, BF *2000
#HF COMMS Dcmsnd, BF NDB.
only below Copps, AK FIX . Kachemak, AK 6000 NDB.
5000 MSL NDB. - . *1500-MOCA
Crack, AK FIX .. Saldo, AK NDB #3000 §95.637 Blue Federal Airway 37 is Bahama Route 21V is Amended to Read in
¥2300— Amended to Read in Part Part
MOCA Sumner Strait,  Elephant, AK *7000  Freeport, BF Halbi, BF FIX ... 2000
#VHF/UHF AK NDB. NDB. VOR/DME.
COMMS *6400— Halbi, BF FIX .... Walik, FL FIX ... 6000
avhl 9000 MOCA Walik, FL FIX ... Palm Beach, FL 2000
MSL and Elephant, AK *Sparl, AK FIX . **6000 VORTAC.
below Ellggoo MRA Bahama Route 49L is Amended to Delete
#HF COMMS irsved Andrew, FL Junur, FL FIX ... 2000
only below 5100— NDB/DME.
9000 MSL MOCA S Junur, FL FIX ... Clami, FL FIX ... 6000
Saldo, AK NDB  Copps, AK FIX . *6000 Bahama Route 4 Lima is Amended to Read Bahama Route 49V is Amended by Adding
"4400— in Part Virginia K FL J FL FIX 2000
MOCA Rubin, FLNDB . Mriin, FLFIX ... 2000 ‘0% 6% unur,
Copps, AK FIX . Kachemak, AK 6000 Mrlin, FL FIX .... Thong, BF FIX . 2000 5,001 EL FIX Fowee. EL FIX 6000
NDB. Thong, BF FIX .. Bimini, BF NDB 2000 Bahama Ro.L;.te 53 Lim’a is Aménded to
Campbell Lake, Glennallen, AK 10200 Bahama Route 7 Lima is Amended to Delete
AK NDB. NDB. Delete
; ; Andrew, FL Refee, FL FIX .. 2000
§95-50Eree”d':§dberﬂﬁfway 10is Freeport, BF West End/ *2000 NDB/DME
men in :
enced by 9 NDB. DCMSND, BF Reefe, FL FIX ... Bkene, BF FIX . 4000
Cape St Paul Island, #4000 NDB. Bkene, BF FIX .. Swimm, BF FIX 4000
Newenham, AK NDB/DME. 1400— Swimm, BF FIX  Wooze, BF FIX 4000
#ArEFN(I:DgMMS Wi MIS %/A Halbi, FL FIX 2000 o0z BE FIX Rajay, BF FIX - 4000
est En albi, ; .
required DCMSND, BF B.aha.ma Route 53V is Amended by Adding
below 8000 NDB. Virginia Key, FL  Bkene, BF FIX . 4000
St Paul Island,  Bilbe, AK FIX ... 3000  *1300— VOR/DME. .

AK NDB/DME. MOCA Bke_ne, BF FIX .. Swimm, BF FIX 5000
Bilbe, AK FIX ... Elfee, AK NDB .  *6000 Halbi, FL FIX ... Rubin, FL NDB *2000 \?V"(‘g'g;’;" B e ‘F’{V;}gieEEFFIF;X 1?888
*3800— *1500— : e ; .

MOCA MOCA Bahama Route 54V is Amended to Read in
Woody Island, Kachemak, AK 6000 Bahama Route 8 Lima is Amended to Eart
AK NDB. NDB. Delete Pa\l/m RB_Ie_zch, FL  Mrlin, FL FIX .... 2000
Is Amended to Read in Part Plantation, FL Janus, FL FIX .. *2000 Mrlir? FL FCIX Nimro. EL FIX 2000
Elfee, AK NDB . Port Heiden, AK ~ *5000 ~ NDB. Nimro, FL FIX ... lIsaac, BF FIX ... 6000
NDB/DME. 1400— Isaac, BF FIX ... Oysta, BF FIX .. 8000
*4100— MOCA Oysta, BF FIX .. Linle, BF FIX .... 6000
MOCA Janus, FL FIX ... Padus, BF FIX . *2000 Bahama Route 55V
Port Heiden, AK  Width, AK FIX .. 9000  *1200— .
NDB/DME. MOCA . Pa\l/n(;RB_le_icCh, FL  Mrlin, FL FIX .... 2000
Width, AK FIX .. Woody Island, *9000 Padus, BF FIX. FreNerg”' BF 2000\ in, FL Fix Nimro, FL FIX 2000
AK NDB. : ' ’ v
*6300— *1400— Bahama Route 63V
MOCA MOCA Palm Beach, FL  Turps, FL FIX ... 2000
§95.299 Red Federal Airway 99 is Amended Bahama ROUtseg% l?rllm;alr? Amended to Tu\r/pOsR-IIZ—ﬁ(I::.IX Halbi. FL FIX 4000
by Adding Plantation, FL  Mrlin, FL FIX 2000 Halbi, FLFIX ... Freeport, BF 2000
St Paul Island, Dutch Harbor, #4700 NDB. ' VOR/DME.
AK NDB/DME. AK NDB/DME. L . .
4HE COMMS Mrlin, FL FIX .... Islands, BF 2000 Bahama Route 64V is Amended by Adding
required NDB. Virginia Key, FL  Heatt, FL FIX ... 5000
below 8000 Bahama Route 20 Lima is Amended to VOR/DME.
MSL Delete Is Amended to Read in Part
Dutch Harbor, Saldo, AK NDB *9000 Satellite, FL Axxel, BF FIX ... *2000 Heatt, FL FIX .... Mrlin, FL FIX .... 5000
AK NDB/DME. NDB. Mrlin, FL FIX ....  Munro, BF FIX . 5000
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REVISIONS TO MINIMUM ENROUTE IFR

ALTITUDES

AND CHANGEOVER

POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995—Con-

REVISIONS TO MINIMUM ENROUTE IFR
ALTITUDES AND CHANGEOVER
POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995—Con-

tinued tinued tinued
From To MEA From To MEA From To MEA
Munro, BF FIX .. Freeport, BF 2000 Atlantic Route AR 11 is Amended by *1400-MOCA
VOR/DME. Adding §95.6157 VOR Federal Airway 157 is
Bahama Route 65V Virginia Key, FL  Janus, FL FIX .. 2000 Amended to Readd in Part
Freeport, BF Rapps, BF FIX . 3000  VOR/DME. Miami, FL Thndr, FL FIX .. *3000
VOR/DME. Janus, FL FIX ... Vally, FL FIX ... 5000  VORTAC.
Rapps, BF FIX . Stiff, BF FIX ..... 8000 Is Amended to Delete *1300—
Stiff, BF FIX ...... Elder, FLFIX .. 8000 Miami, FL Kupec, BF FIX .  *5000 MOCA .
Elder, FL FIX .... Adoor, FL FIX .. 2500  VORTAC. Thndr, FL FIX ... La Belle, FL 3000
Bahama Route 66V *2000-MOCA 1600 VORTAC.
Virginia Key, FL  Janus, FL FIX .. 2000 Atlantic Route A301 is Amended to Read in MOCA
VOR/DME. Part §95.6159 VOR Federal Airway 159 is
Janus, FL FIX ... Padus, BF FIX . 4000 Bimini, BF NDB  Bkene, FL FIX .. 2000 T Amended by Addin y
Padus, BF FIX .. Freeport, BF 2000 Bkene, FL FIX .. Fowee, FL FIX . 3000 o ) y 9
VOR/DME. Fowee, FL FIX . Zolla, OAFIX ... 3000 Virginia Key, FL  Nitny, FL FIX_.... 2000
Bahama Route 68V Zolla, OAFIX ... Ursus, OAFIX . 3000  VOR/DME. ‘
Fort Lauderdale, Mrlin, FLFIX ... 6000 Atlantic Route A509 s Amended to Read in Part
FL VOR/DME. Cook, FL NDB .. Ellee, BF FIX ... 3000 Nitny, FLFIX ... Vero Beach, FL 2500
Mrlin, FL FIX ... Munro, BF FIX . 5000 Ellee, BF FIX .... Ursus, BF ......... 3000 VORTAC.
Munro, BF FIX .. Freeport, BE 2000 Atlantic Route A699 Vero Beach, FL Orlando, FL 2000
VOR/DME. VORTAC. VORTAC.
) ) Palm Beach, FL Permt, FL FIX .. 6000 ded |
Bahama Route 69V is Amended by Adding Vortac. Is Amended to Delete
Freeport, BF Mayko, BF FIX . 3000 Permt, FL FIX ... Stiff, BF FIX ..... 8000 Fort Lauderdale, Nitny, FL FIX ... 2000
VOR/DME. Stiff, BF FIX ...... Nucar, BF FIX .. 8oo0  FL VOR/DME.
Mayko, BF FIX . Bahma, BF FIX 3000 §95.6003 VOR Federal Airway 3 is §95.6267 VOR Federal Airway 267 is
Bahma, BF FIX  Bimini, BF 3000 Amended to Read in Part Amended by Adding
VORTAC. Key West, FL  *Bipin, FLFIX .. 15000 Miami, FL Pahokee, FL *2000
Is Amended to Read in Part VORTAC. VORTAC. VORTAC.
Palm Beach, FL  Walik, FL Fix .... 2000  *14100-MCA *1400—
VORTAC. BIPIN FIX, MOCA
Berth, BF FIX ... Jolts, BF FIX ... 4000  WBND §95.6295 VOR Federal Airway 295 is
Walik, FL FIX ... Berth, BF FIX ... 4000 Bipin, FL FIX .... Mnate, FL FIX .. *5000 Amended by Adding
Berth, BF FIX ... Jolts, BF FIX ... 4000  *l400-mMOCA . Virginia Key, FL ~ Stoop, FL FIX .. *5000
Jolts, BF FIX ... Benzi, BF FIX .. 4000 Mnate, FL FIX ... Miami, FL 5000 vOR/DME.
Benzi, BF FIX ... Freeport, BF 3000 VORTAC. *1800—
VOR/DME. *2800-MOCA derdal 44000 MOCA
Bahama Route 70V is Added to Read Miami, FL Fort Lauderdale, 4 §95.6308 VOR Federal Airway 308 is
VORTAC. FL VOR/DME.
Fort Lauderdale, Turbo, FL FIX .. 2000 * u Amended to Delete
FL VOR/DME 2000-MOCA i
: 6007 VOR E | Ai 7i Quinhagak/ Bethel, AK *2000
Turbo, FL FIX ... Padus, BF FIX . 7000 §95 GA?T?endcéd toedRiZli Ay 7is DCMSND VORTAC.
Padus, BF FIX .. Freeport, BF 2000 VOR/DME.
VOR/DME. Lee County, FL  Jocks, FL FIX ... 2500 *
VORTAC 1400—
[ [ [ : MOCA
Atlantic Route AR 1P|s f\mended to Read in Jocks, FL FIX ... *Hulla, FL FIX .. *2000 ' '
ar “5000—MRA §95.6328 VOR Federal Airway 328 is
Virginia Key, FL  Lonni, FL FIX ... 5000 #%1500— Amended to Read in Part
VOR/DME. MOCA Kipnuk, AK Quinh, AK FIX .. 2000
Lonni, FL FIX ... Heatt, FL FIX ... 5000 yjia, FL FIX ... Lakeland, FL 2000  VOR/DME.
Heatt, FL FIX ....  Blufi, FL FIX ..... 5000 VORTAC. Quinh, AK FIX .. Warrt, AK FIX ..  *15000
Blufi, FL FIX ..... Tarpo, FL FIX .. 14000 ) . *5000—
Tarpo, FL FIX ... Rsnik, FL FIX .. 24000 §95.6051 VOR Federal Airway 51 is MOCA
! Amended to Delete )
Rsnik, FL FIX ... Hobee, FL FIX . 24000 . . Warrt, AK FIX ... Perci, AK FIX ... 5000
. Miami, FL Pahokee, FL 2000 ! ' . .
Atlantic Route AR 7 VORTAC. VORTAC. §95.6437 VOR Federal Airway 437 is
Bimini, BF NDB  Vally, FL FIX .... 2000 §95.6097 VOR Federal Airway 97 is Amended by Adding
Va”y, FLFIX ... Zappa, BF FIX . 2000 Amended to Read in Part Miami, FL Pahokee, FL *2000
Zappa, BF FIX .. Benzi, BF FIX .. 3000 ., . . VORTAC. VORTAC.
Benzi, BF FIX ... Permt, FLFIX .. 6000 M'\"}g'F'{'T:kC Hamme, FL FIX 2000 00—
Permt, FL FIX ... -Adoor, FLFIX .. 25000 300" MocA MOCA
Atlantic Route AR 10 Hamme, FL FIX  Winco, FL FIX .. *3000 §95.6471 VOR Federal Airway 471 is
Fort Lauderdale, Turbo, FL FIX .. 2000  *1400-MOCA Amended to Read in Part
FL VOR/DME. Winco, FL FIX .. La Belle, FL *3000 Bangor, ME Millinocket, ME 2400
Turbo, FL FIX ... Zappa, BF FIX . 6000 VORTAC,. VORTAC. VORTAC.
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REVISIONS TO MINIMUM ENROUTE IFR
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TIVE DATE, MARCH 30, 1995—Con-
tinued

REVISIONS TO MINIMUM ENROUTE IFR
ALTITUDES AND CHANGEOVER
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TIVE DATE, MARCH 30, 1995—Con-
tinued

REVISIONS TO MINIMUM ENROUTE IFR
ALTITUDES AND CHANGEOVER
POINTS—AMENDMENT 388 EFFEC-
TIVE DATE, MARCH 30, 1995—Con-
tinued

From To MEA From To MEA From To MEA
§95.6509 VOR Federal Airway 509 is *1500— 45000
Amended to Read in Part MOCA , , §95.7055 Jet Route No. 55 is Amended to
St Petersburg, *Hulla, FL FIX .. **5000 §95.6599 VOR Federal Airway 599 is Added Read in Part
RSy o to Read Miami, FL Craig, FL 18000
- — Miami, FL Thndr, FL FIX .. *3000 VORTAC. VORTAC.
2500— VORTAC. 45000
MOCA *1300— .
Hulla, FL FIX ... Hallr, FLFIX ...  *6000 MOCA §95.7073 Jet Route No. 73 is Amended to
*1600— Read in Part
Thndr, FL FIX ... Lee County, FL *3000 o
MOCA VORTAC. Miami, FL La Belle, FL 18000
§95.6511 VOR Federal Airway 511 is *1500— VORTAC. VORTAC.
Amended by Adding MOCA 45000
Thndr, FL FIX ... Miami, FL *3000  §95.7020 Jet Route No. 20 is Amended to §95.7081 Jet Route No. 81 is Added to
VORTAC. Read in Part Read
*
1308; Orlando, FL Virginia Key, FL 18000 Miami, FL Pahokee, FL 18000
MOCA . VORTAC. VOR/DME. VORTAC. VORTAC.
Is Amended to Read in Part 45000 45000
Lakeland, FL Hallr, FL FIX ... *4000  §95.7043 Jet Route No. 43 is Amended to  Pahokee, FL Orlando, FL 18000
VORTAC. Read in Part VORTAC. VORTAC.
1?,?8& Miami, FL La Belle, FL 18000 45000
Hallr, FLFIX ... Thndr, FLFIX . *5000 4O TAC VORTAC. Orlando, Pt Cecil, FL VOR .. 18000
*1600— '
MOCA §95.7045 Jet Route No. 45 is Amended to 45000 _
§95.6521 VOR Federal Airway 521 is o Read in Part Ce‘fg(’)gé VOR .. Noway, GAFix. 18000
Amended to Read in Part Virginia Key, FL  Vero Beach, FL 18000 ) )
N VOR/DME. VORTAC. Noway, GA Fix . Colliers, SC 18000
Miami, FL Hamme, FL FIX *2000
45000 VORTAC.
VORTAC. ] 4500
*1300— §95.7053 Jet Route No. 53 is Amended by
MOCA Adding §95.7113 Jet Route No. 113 is Added to
Hamme, FL FIX  Winco, FL FIX .. *3000 Miami, FL Pahokee, FL 18000 Read
*1400— VORTAC. VORTAC. Virginia Key, FL  Craig, FL 18000
MOCA 45000 VOR/DME. VORTAC.
Winco, FL FIX .. Lee County, FL *3000 Pahokee, FL Orlando, FL 18000 45000
VORTAC. VORTAC. VORTAC.
§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS
Airway segment Changeover points
From To Distance From
V-97 is Amended by Adding
Miami, FL VORTAC .....ovieiiiie e eree e La Belle, FL VORTAC ....ccooiieeiieeeciieeeiieeeeiiee e 35 Miami.

Vero Beach, FL VORTAC

Port Heiden, AK NDB/DME

V-159 is Amended to Delete
Orlando, FL VORTAC

Green Federal Airway 10 is Amended by Adding

Woody Island, AK NDB

32 Vero Beach.

90 Port Heiden.

[FR Doc. 95-5871 Filed 3-9-95; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914
[IN-120, Amendment Number 94-6]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Indiana regulatory
program (hereinafter referred to as the
“Indiana program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Indiana proposed
revisions to the Indiana Surface Mining
rules pertaining to the procedures for
the application and renewal or blaster
certification. The amendment is



Federal Register / Vol. 60, No. 47 / Friday, March 10, 1995 / Rules and Regulations

13039

intended to revise language which was
inadvertently repealed.

EFFECTIVE DATE: March 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Roger W. Calhoun, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, Room 301, Indianapolis,
Indiana 46202. Telephone: (317) 226—
6166.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program.

Il. Submission of the Proposed Amendment.
I11. Director’s Findings.

1V. Summary and Disposition of Comments.
V. Director’s Decision.

VI. Procedural Determinations.

I. Background on the Indiana Program

OnJuly 29, 1982, the Secretary of the
Interior conditionally approved the
Indiana program. Background
Information on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the July 29, 1982, Federal Register (47
FR 32071). Subsequent actions
concerning conditions of approval and
program amendments can be found at
30 CFR 914.10, 914.15, and 914.16.

I1. Submission of the Proposed
Amendment

By letter dated December 7, 1994
(Administrative Record No. IND-1416),
Indiana submitted a proposed
amendment to its program pursuant to
SMCRA to revise language that was
inadvertently repealed and pertains to
the procedures for the application and
renewal of blaster certification. Indiana
proposed to revise 310 IAC 12-8-4.1
Application for Certification and 310
IAC 12-8-8.1 Renewal.

OSM announced receipt of the
proposed amendment in the December
30, 1994, Federal Register (59 FR
67691), and in the same document,
opened the public comment period and
provided an opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment
period closed on January 30, 1995.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

310 IAC 12-8-4.1 Application for
Certification. This new section is added
to provide the following. Section 4.1(a)—
(c) require that an application for
certification as a certified blaster be
submitted to the Department of Natural
Resources (Department) in writing on

forms furnished by the Department and
completed in accordance with the
instructions. Section 4.1(d) states that
an application is incomplete if the form
does not contain all required
information or contains incorrect
information. The applicant will be
notified on any deficiencies and if the
required information is not provided
within 30 days of the notice, the
application will be terminated. Section
4.1(e) provides for the verification by
the Department of the information on
the application. Section 4.1(f) states that
if an application has been terminated,
the person will not be considered for
certification. A new application may be
submitted at any time by complying
with subsections (b) and (c) of this
section.

There are no direct Federal
counterparts. However, the Federal
regulations at 30 CFR 850.15(a)
pertaining to the certification of blasters
require that the regulatory authority
certify for a fixed period those
candidates qualified to accept the
responsibility for blasting operations.
The Director finds that the proposed
regulations at 310 IAC 12-8-4.1 are
consistent with the Federal regulations
at 30 CFR 850.15(a).

310 IAC 12-8-8.1 Renewal. Section
8.1(a) requires that a certified blaster
renew his/her certification every three
years. A request for renewal of
certification must be in writing on a
form furnished by the Department. The
request must be received by the
Department not later than 30 days prior
to the expiration of the certificate.
Section 8.1(b) specifies that the renewal
will be approved if the certified blaster
has worked at least 12 months of the
preceding 36 months as a certified
blaster and is not in violation of the
provisions of 310 IAC 12-8-9
(Suspension or Revocation of
Certification). Section 8.1(c) states that
when a certification is not renewed for
more than one year after expiration, the
certification will not be renewable. If
certification is sought, the person must
submit an application and will be
considered a new applicant. Sections

8.1 (d) and (e) state that a renewal notice

will be sent to each registrant to the last
address given by the registrant not less
than two months prior to the expiration
date of the certification. Failure to

receive a renewal notice does not relieve

the certified blaster of the obligation to
obtain a renewal of the certification as
required.

The Federal regulations at 30 CFR
850.15(c) pertaining to recertification
permit the regulatory authority to
require the periodic re-examination,
training, or other demonstration of

continued blaster competency. As
described above, Indiana requires a
periodic demonstration of continued
blaster competency when a blaster must
triennially demonstrate that he/she has
worked as a certified blaster for at least
12 out of the last 36 months and is not
in violation of 310 IAC 12-8-9, which
section lists prohibited activities that
are causes for the suspension/revocation
of a blaster’s certification. Therefore, the
Director finds that the proposed
regulations at 310 IAC 12-8-8.1 are no
less effective than the Federal
regulations at 30 CFR 850.15(c).

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(12)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Indiana
program. The U.S. Department of the
Interior, Bureau of Mines, concurred
without comment.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Indiana
proposed to make in this amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

V. Director’s Decision

Based on the above finding(s), the
Director approves the proposed
amendment as submitted by Indiana on
December 7, 1994.

The Federal regulations at 30 CFR
part 914, codifying decisions concerning
the Indiana program, are being amended
to implement this decision. This final
rule is being made effective immediately
to expedite the State program
amendment process and to encourage
States to bring their programs into
conformity with the Federal standards
without undue delay. Consistency of
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State and Federal standards is required
by SMCRA.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a

substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 3, 1995.

Richard J. Seibel,
Acting Assistant Director, Eastern Support
Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 914—INDIANA

1. The authority citation for part 914
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 914.15 is amended by
adding paragraph (fff) to read as follows:

§914.15 Approval of regulatory program
amendments.
* * * * *

(fff) The following amendment
(Program Amendment Number 94-6)
submitted to OSM on December 7, 1994,
is approved effective March 10, 1995.
310 IAC 12-8-4.1 concerning
application for blaster certification and
310 IAC 12-8-8.1 concerning renewal of
blaster certification.

[FR Doc. 95-5920 Filed 3-9-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 936

Oklahoma Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule, approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Oklahoma regulatory
program (hereinafter referred to as the
“*Oklahoma program”) under the
Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1201
et seq.). (SMCRA). The proposed
amendment consists of revisions to
Oklahoma’s coal mining rules
concerning its Small Operator
Assistance Program (SOAP). The
amendment revises the Oklahoma

program to be consistent with SMCRA
and the corresponding Federal
regulation.

EFFECTIVE DATE: March 10, 1995.

FOR FURTHER INFORMATION CONTACT:
James H. Moncrief, Telephone: (918)
581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Oklahoma
Program

On January 19, 1981, the Secretary of
the Interior conditionally approved the
Oklahoma program. General background
information on the Oklahoma program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Oklahoma
program can be found in the January 19,
1981, Federal Register (46 FR 4902).
Subsequent actions concerning
Oklahoma’s program and program
amendments can be found at 30 CFR
936.15, 936.16, and 936.30.

1. Submission of Amendment

By letter dated September 14, 1994,
Oklahoma submitted a proposed
amendment to its program pursuant to
SMCRA (administrative record No. OK—
964). Oklahoma submitted the proposed
amendment at its own initiative with
the intent of revising the Oklahoma
program to be consistent with the
corresponding Federal regulations.

Oklahoma proposed to revise its
SOAP rules at Oklahoma Administrative
Code (OAC) sections 460:20—35-3,
eligibility for assistance; 460:20-35-6,
program services and data requirements;
and 460:20-35-7, applicant liability.
Here and herein after, OSM refers to
these revised rules by their new codified
numbers because Oklahoma proposed in
a different amendment recodification of
its coal mining rules in accordance with
the standards set forth by the Oklahoma
State Legislature and the Office of
Administrative Code (See proposed rule
Federal Register notice, 59 FR 49223,
September 27, 1994).

OSM announced receipt of the
proposed amendment in the September
27, 1994 Federal Register (59 FR
49225), provided an opportunity for a
public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(administrative record No. OK-964.03).
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended on
October 27, 1994.

During its review of the amendment,
OSM identified concerns relating to the
provisions of Oklahoma’s rules at OAC
460:20-35-3(a)(2), percentage of
ownership and control of the SOAP
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applicant; OAC 460:20-35-6 (a) and (b),
extension of SOAP funding to other
program services and requirements for
collection of specific kinds of data; and
OAC 460:20-35-7, liability periods.
OSM notified Oklahoma of the concerns
by letter dated November 22, 1994
(administrative record No. OK—-964.09).

Oklahoma responded in a letter dated
December 20, 1994, by submitting
additional explanatory information and
revisions to these rules (administrative
record No. OK—964.11). In addition,
Oklahoma proposed revisions to OAC
460:20-35-1, definitions.

Based upon the revisions to and
additional explanatory information for
the proposed program amendment
submitted by Oklahoma, OSM reopened
the public comment period in the
December 30, 1994, Federal Register (59
FR 67693, administrative record No.
OK-964.12). The public comment
period ended on January 17, 1995.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by Oklahoma on September
14, 1994, and as revised by it on
December 20, 1994, is no less effective
than the corresponding Federal
regulations. Accordingly, the Director
approves the proposed amendment.

1. Nonsubstantive Revisions to
Oklahoma’s Rules

Oklahoma proposed revisions to the
following previously-approved rules
that are nonsubstantive in nature (the
corresponding Federal regulation
provisions are listed in parentheses):
OAC 460:20-35-3 (a)(2)(D) and (b), (30

CFR 795.6 (a)(2)(iv) and (b)),

eligibility for assistance;

OAC 460:20-35-6(d), (30 CFR 795.9(d)),
program services and data
requirements; and

OAC 460:20-35-7(a), (30 CFR
795.12(a)), applicant liability.
Because Oklahoma’s proposed

revisions of these previously-approved

rules are nonsubstantive in nature, the

Director finds that the proposed rules

are no less effective than the Federal

regulations and is approving them.

2. Substantive Revisions to Oklahoma’s
Rules That Are Substantively Identical
to the Corresponding Provisions of the
Federal Regulations

Oklahoma proposed revisions to the
following rules that are substantive in
nature and contain language that is
substantively identical to the
requirements of the corresponding

Federal regulation provisions (listed in
parentheses).

OAC 460:20-35-1, (30 CFR 795.3),
definitions;

OAC 460:20-35-3(a)(2), (a)(2) (A), and
(B), (30 CFR 765.6(a)(2), (i) and (ii)),
eligibility for assistance;

OAC 460:20-35-6 (a) and (b) (1) through
(6), (30 CFR 795.9 (a) and (b) (1)
through (6)), program services and
data requirements; and

OAC 460:20-35—-7(a) (2) and (3), (30
CFR 795.12(a) (2) and (3)), applicant
liability.

Because the proposed revisions to
these Oklahoma rules are substantively
identical to the corresponding
provisions of the Federal regulations,
the Director finds that they are no less
effective than the Federal regulations.
The Director approves these proposed
rules.

IV. Summary and Disposition of
Comments

Following are summaries of all
written comments on the proposed
amendment that were received by OSM,
and OSM'’s responses to them.

1. Public Comments

OSM invited public comments on the
proposed amendment, but none were
received.

2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Oklahoma program
(administrative record No. OK-964.02).

The Bureau of Mines responded in a
letter dated September 27, 1994, that it
had no comment on Oklahoma’s
proposed revisions (administrative
record No. OK—964.04).

The U.S. Army Corps of Engineers
stated in a letter dated September 30,
1994, that it found the changes to be
satisfactory (administrative record No.
OK-964.05).

The Bureau of Land Management
responded in a letter dated October 12,
1994, that the modification to
Oklahoma’s SOAP provisions seemed
appropriate (administrative record No.
OK-964.06).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water

Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Oklahoma
proposed to make in its amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (administrative
record No. OK—964.02). It responded on
October 13, 1994, that it had no
objections to the approval of
Oklahoma’s proposed regulations
(administrative record No. OK—964.07).

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and the
ACHP (administrative record No. OK—
964.02). Neither the SHPO nor the
ACHP responded to OSM’s request.

V. Director’s Decision

Based on the above findings, the
Director approves Oklahoma’s proposed
amendment as submitted on September
14, 1994, and as revised on December
20, 1994.

The Director approves, as discussed
in: Finding No. 1, OAC 460:20-35-3
(@)(2)(D) and (b), eligibility for
assistance, OAC 460:20-35-6(d),
program services and data requirements,
and OAC 460:20-35-7(a), applicant
liability; and finding No. 2, OAC
460:20-35-1, definitions, OAC 460:20—-
35-3(a)(2) (A) and (B), eligibility for
assistance, OAC 460:20-35-6 (a) and (b)
(1) through (6), program services and
data requirements, and OAC 460:20-35—
7(a) (2) and (3), applicant liability.

The Director approves the rules as
proposed by Oklahoma with the
provision that they be fully promulgated
in identical form to the rules submitted
to and reviewed by OSM and the public.

The Federal regulations at 30 CFR
part 936, codifying decisions concerning
the Oklahoma program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12886
(Regulatory Planning and Review).
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2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

VII. List of Subjects in 30 CFR Part 936

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 3, 1995.

Charles E. Sandberg,
Acting Assistant Director, Western Support
Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 936—OKLAHOMA

1. The authority citation for part 936
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 936.15 is amended by
adding paragraph (o) to read as follows:

§936.15 Approval of regulatory program
amendments.
* * * *

(o) Revisions to the following
provisions of the Oklahoma Coal Rules
and Regulations concerning the small
operator assistance program, as
submitted to OSM on September 14,
1994, and as revised on December 20,
1994, are approved effective March 10,
1995:

Oklahoma Administrative Code (OAC)
460:20-35-1, definitions;

OAC 460:20-35-3 (a)(2), (a)(2) (A), (B),
and (D), and (b), eligibility for
assistance;

OAC 460:20-35-6 (a), (b) (1) through
(6), and (d), program services and data
requirements; and

OAC 460:20-35-7 (a), (a) (2) and (3),
applicant liability.

[FR Doc. 95-5921 Filed 3-9-95; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL 12-36-6669; FRL-5167-9]
Approval and Promulgation of
Implementation Plan; lllinois

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On June 29, 1990, the United
States Environmental Protection Agency
(USEPA) promulgated a Federal
Implementation Plan (FIP) which
contains stationary source volatile
organic compound (VOC) control
measures representing reasonably
available control technology (RACT) for

emission sources located in six

northeastern Illinois (Chicago area)

counties: Cook, DuPage, Kane, Lake,

McHenry and Will. Included in

USEPA'’s rules was a requirement that

major non-Control Technique Guideline

(CTG) sources be subject to 40 CFR

52.741 (s), (u), (v), (w), or (xX). The major

non-CTG limits in 40 CFR 52.741(x)

(would, if not for this rule) apply to the

hot and cold aluminum rolling

operations at the Reynolds Metals

Company’s (Reynolds) McCook Sheet &

Plate Plant in McCook, Illinois (in Cook

County). On August 19, 1991, Reynolds

requested that USEPA reconsider the

application of 40 CFR 52.741(x) to its
facility in McCook, Illinois, and on

October 17, 1991, Reynolds requested

that USEPA promulgate site-specific

RACT limits for its hot and cold rolling

mills. USEPA agreed to reconsider the

RACT control requirements for

Reynolds’ aluminum rolling operations

and, on September 22, 1993, proposed

site-specific RACT control requirements
for these operations. In this rule the

USEPA is promulgating these site-

specific RACT limits.

EFFECTIVE DATE: This rule is effective

April 10, 1995.

ADDRESSES: The docket for this action

(Docket No. A-92-67), which contains

the public comments, is located for

public inspection and copying at the
following addresses. A reasonable fee
may be charged for copying. We
recommend that you contact Randolph

O. Cano before visiting the Chicago

location and Rachel Romine (202/245—

3639) before visiting the Washington,

D.C. location.

U.S. Environmental Protection Agency,
Region 5, Regulation Development
Branch, 18th Floor, Southwest, 77
West Jackson Blvd., Chicago, Illinois
60604.

Office of Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, Docket No. A—92—-67, Room
M1500, Waterside Mall, 401 M Street
SW., Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:

Steven Rosenthal, Regulation

Development Branch, USEPA Region 5,

(312) 886-6052, at the Chicago address

indicated above.

SUPPLEMENTARY INFORMATION:
l. Background

Part D of the Clean Air Act (Act), 42
U.S.C. 7401 et seq., requires that states
adopt rules for major non-CTG 1 sources.

1Control techniques guideline documents have
been prepared by USEPA to assist States in defining
RACT for the control of VOC emissions from
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This requirement is discussed in the
April 4, 1979, General Preamble for
Proposed Rulemaking (44 FR 20372). On
July 21, 1988, Illinois submitted a rule
which covered major (100 tons per year
or more) non-CTG VOC sources. This
rule was disapproved by USEPA on
June 29, 1990 (55 FR 26814), primarily
because its applicability provisions
were inconsistent with USEPA
requirements. Among other defects,
Ilinois’ non-CTG rule did not regulate
the rolling operations at Reynolds’
McCook facility.

On April 1, 1987, the State of
Wisconsin filed a complaint in the
United States District Court for the
Eastern District of Wisconsin against
USEPA and sought a judgment that
USEPA, among other requested actions,
be required to promulgate revisions to
the Illinois ozone SIP for northeastern
Ilinois. Wisconsin v. Reilly, No. 87-C—
0395, E.D. Wis.

On May 25, 1988, USEPA released a
guidance document titled ““Issues
Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations” (the “Blue
Book’"). The purpose of this VOC
guidance document was to identify
deficiencies which must be removed
from existing State Implementation
Plans (SIP) and disapproved in any
proposed SIPs. This document specifies
USEPA’s non-CTG RACT requirements.

On January 18, 1989, the District
Court in Wisconsin v. Reilly ordered
that USEPA promulgate an ozone
implementation plan for northeastern
Ilinois within 14 months of the date of
that order. On September 22, 1989,
USEPA and the States of Illinois and
Wisconsin signed a settlement
agreement in an attempt to substitute a
more acceptable schedule for
promulgation of a plan for the control of
ozone in the Chicago area. On
November 6, 1989, the District Court
vacated its prior order and ordered all
further proceedings stayed, pending the
performance of the settlement
agreement.

The settlement agreement called for
the use of a more sophisticated air
quality model, allowed more time for
USEPA to promulgate a FIP using the
model,2 and requires interim emission

existing stationary sources. Each individual CTG
recommends a presumptive norm of control
considered reasonably available to a specific source
category.

2USEPA is no longer required to promulgate a
FIP using the modeling results because the
settlement agreement relieves USEPA of such
responsibility in the event that amendments to the
Act establish new deadlines for States to achieve
attainment of the ozone standard. The primary
responsibility for developing any remaining
revisions to Illinois’ SIP belongs to Illinois because

reductions while the modeling study is
being performed. The interim emission
reductions consist of Federal
promulgation of required VOM 3 RACT
rules for Illinois to remedy deficiencies
in its State regulations.

On December 27, 1989, USEPA
proposed major non-CTG rules
consistent with its May 25, 1988, VOC
guidance (54 FR 53080). The non-CTG
rules proposed for promulgation by
USEPA covered Reynolds’ aluminum
rolling operations. On June 29, 1990,
USEPA took final action to promulgate
major non-CTG rules. 55 FR 26814.

On August 29, 1990, Reynolds filed a
petition for review of USEPA’s June 29,
1990, rulemaking in the United States
Court of Appeals for the Seventh
Circuit. Nine other parties filed
petitions for review, which were
ultimately consolidated by the Court as
Illinois Environmental Regulatory
Group (“IERG”) et al. v. Reilly, No. 90—
2778.

On August 19, 1991, Reynolds
requested that USEPA reconsider the
FIP rule as it applies to its aluminum
rolling operations and on October 17,
1991, Reynolds requested the adoption
of site-specific RACT limits for its hot
and cold rolling mills. On November 20,
1991, USEPA announced its intention to
reconsider its non-CTG rules as they
apply to Reynolds, and issued a three-
month stay of the applicable rule
pending reconsideration, pursuant to
section 307(d)(7)(B) of the Act, 42 U.S.C.
7607(d)(7)(B). 56 FR 58501. In addition,
on November 20, 1991, USEPA
proposed to extend the three-month
stay, but only as long as necessary to
complete reconsideration. 56 FR 58528.
On June 23, 1992, USEPA extended the
stay beyond the 3-month period, for as
long as necessary to complete
reconsideration of its non-CTG rules for
Reynolds’ aluminum rolling operations.
57 FR 27935.

As aresult of USEPA’s decision to
reconsider the Federal rules as applied
to Reynolds, USEPA reviewed
information regarding Reynolds’ rolling
operations and, on September 22, 1993
(58 FR 49254), proposed to promulgate
site-specific RACT control requirements
for Reynolds’ aluminum rolling
operations. On October 20, 1993,
Reynolds submitted comments in
response to the proposed rule.

the Clean Air Act Amendments of 1990 establish
such new deadlines.

3The State of Illinois uses the term “VOM” in its
regulations. For the purposes of this RACT analysis,
this term is considered equivalent to USEPA’s term
“vocC.”

11. Discussion of Reynolds’ Comments

Reynolds stated in its comments on
the proposal that it supports USEPA’s
promulgation of the site-specific RACT
control requirements for its aluminum
rolling operations. However, it
requested ‘‘the following minor changes
to the proposed rule to better reflect our
current operations.” These comments
were clarified in a July 20, 1994,
discussion with the author of Reynolds’
comments. Reynolds’ comments and
USEPA'’s analysis of these comments
follow.

A. Reynolds stated that the preamble
should be made consistent with the
regulatory language regarding lubricant
cooling requirements. Reynolds
requested that the part of the preamble
titled “RACT Demonstration for Cold
Rolling Operations’ be modified by
stating that “* * * RACT should
reasonably require that sump oil
temperatures be maintained at 150
degrees F or less.” instead of “* * *
RACT should reasonably require that
sump oil temperatures be maintained at
150 degrees F.”” USEPA agrees with the
point of Reynolds’ comment and clearly
intended for 150 degrees F to be a
maximum temperature because VOC
emissions are reduced at lower
temperatures. The regulation that
USEPA is promulgating for Reynolds is
consistent with a maximum temperature
requirement of 150 degrees F.

B. In its notice of proposed
rulemaking (NPR), USEPA specified the
use of “severely hydrotreated mineral
seal oil”’ (a lubricant) for Reynolds’ cold
rolling mills. USEPA further specified
that the initial and final boiling points
of the lubricant must be between 460
degrees F and 635 degrees F, as
determined by a distillation range test
using ASTM method D86-90.

Reynolds requested that it be allowed
some flexibility in the specification of
the cold rolling lubricant type that is
allowed in case improved lubricants
become available. More specifically, it
requested the ability to use a low vapor
pressure (as determined by the
distillation range test discussed above)
organic lubricant and not be limited to
the use of “‘severely hydrotreated
mineral seal oil.” Reynolds’ request is
reasonable because the lubricant
emissions are a function of the initial
boiling point and it has not requested
that the initial boiling point of 460
degrees F be changed. This lubricant
RACT control requirement is, therefore,
revised in this final rule, consistent with
Reynolds’ request.

C. The proposed rule limits the inlet
sump rolling lubricant temperature to
150 degrees F for Reynolds’ cold rolling
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mills and 200 degrees F for its hot
rolling mills. In its comments Reynolds
states that, in some cases, the lubricant
is heated or cooled after the sump but
prior to the lubricant nozzles. Thus,
measuring temperature in the inlet
sump may not always be representative.

USEPA agrees with Reynolds that the
temperature of the inlet lubricant
supply measured after the inlet sump
would be more reflective of the as-
applied lubricant temperature and,
therefore, the final rule allows
temperature measurement after the inlet
sump.

D. The proposed rule requires chart
recorders for coolant temperature
monitoring and coolant temperature
recording charts to satisfy recordkeeping
requirements. Although Reynolds has
installed chart recorders, it would like
the option of moving to an electronic
data system in the future. USEPA agrees
that the use of electronic temperature
recorders is an acceptable alternative,
and could greatly facilitate data review.
Therefore, the final rule allows use of
electronic data recorders.

I11. Specific RACT Control
Requirements and Test Methods

A. Cold Rolling Mills

RACT for the aluminum sheet cold
rolling mills Nos. 1 and 7 at the McCook
Sheet & Plate plant is the use of a low
vapor pressure (as determined by
distillation range testing) organic
lubricant and a maximum inlet supply
rolling lubricant temperature of 150°F.
Compliance shall be demonstrated by a
monthly distillation range analysis of a
grab rolling lubricant sample from each
operating mill and daily rolling
lubricant temperature readings in the
inlet supply feeding each mill.

All incoming shipments of lubricant
for the Nos. 1 and 7 cold mills must be
sampled and each sample must undergo
a distillation range test using ASTM
method D86-90, *‘Standard Test Method
for Distillation of Petroleum Products.”
The initial and final boiling points of
the lubricant must be between 460°F
and 635°F. Also, for the cold mills,
samples of the as-applied lubricants
must be taken on a monthly basis to
verify, using ASTM method D86-90,
that the boiling points are between
460°F and 635°F.

B. Hot Rolling Mills

RACT for the aluminum sheet and
plate hot rolling mills, 120 inch, 96
inch, 80 inch and 145 inch mills, at the
McCook Sheet & Plate plant is the use
of an oil/water emulsion (rolling
lubricant) not to exceed 15% by weight
of petroleum-based oil and additives

and a maximum inlet supply rolling
lubricant temperature of 200°F.
Compliance shall be demonstrated by a
monthly analysis of a grab rolling
lubricant sample from each operating
mill and daily temperature readings in
the inlet supply feeding each mill.

The lubricants at each hot mill must
be sampled and tested, for the
percentage of oil and water, on a
monthly basis. ASTM Method D95-83
(Reapproved 1990), ““Standard Test
Method For Water in Petroleum
Products and Bituminous Materials by
Distillation”, shall be used to determine
the percent by weight of petroleum-
based oil and additives.

C. Coolant Temperature Monitoring

Coolant temperatures shall be
monitored at all of the rolling mills by
use of thermocouple probes and chart
recorders or electronic data recorders.
The probes sense the coolant
temperatures at the supply side to the
mills.

D. Recordkeeping

All distillation test results for cold
mill lubricants, all percent oil test
results for hot mill lubricants, all
coolant temperature recording charts
and/or temperature data obtained from
electronic data recorders, and all oil/
water emulsion formulation records
shall be kept on file, and be available for
inspection by USEPA, for three years.

IV. Compliance Date

A compliance date of four months
from promulgation is required so that
Reynolds has adequate time to comply
with revised recordkeeping
requirements.

V. Summary and Conclusions

This rule establishes site-specific
RACT requirements, revised
recordkeeping requirements, and
revised test methods for Reynold’s
aluminum rolling mills. These
requirements are consistent with
USEPA's notice of proposed rulemaking
as modified by Reynolds’ comments.
The use of lower VOC emitting
lubricants and lubricant temperature
control has been previously approved
by USEPA as RACT for another
aluminum rolling mill (55 FR 33904).
Compliance with the revised emission
limits and recordkeeping requirements
must be achieved four months from
USEPA’s publication of this rule. Also,
as proposed, the USEPA is withdrawing
the June 23, 1992, stay.

USEPA is taking this action pursuant
to its authority under section 110(k)(6)
of the Act to correct through rulemaking

any plan or plan revision.4 The USEPA
is interpreting this provision to
authorize USEPA to make corrections to
a promulgated regulation when it is
shown to USEPA'’s satisfaction that the
information made available to USEPA at
the time of promulgation is
subsequently demonstrated to have been
clearly inadequate, and other
information persuasively supports a
change in the regulation. See 57 FR
6762 at 6763 (November 30, 1992). In
this case, the information made
available to USEPA during the
rulemaking for Reynolds was clearly
inadequate for the development of a
site-specific RACT determination.5

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866
review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

This action involves only one source,
Reynolds Metals Company. (Reynolds is
not a small entity.) Therefore, USEPA
certifies that this RACT promulgation
does not have a significant impact on a
substantial number of small entities.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 9, 1995. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this rule for the purpose of

4Since USEPA is taking this action pursuant to
section 110(k)(6), USEPA believes that section 193
of the Act (the savings clause) is inapplicable. By
its terms, section 110(Kk)(6) does not require any
additional submission or evidence. Section 193
requires an assurance of equivalency for any
revision. In order to provide for equivalency, the
State would need to provide for compensating
reductions. USEPA believes that this conflict
should be resolved concluding that section
110(Kk)(6) is not constrained by the savings clause
requirement of equivalent reductions. USEPA
believes that the state and the sources within the
state should not have to bear the burden of
additional reductions where USEPA lacked
important site-specific information at the time of an
initial promulgation. This is particularly true in the
case of FIPs, where USEPA takes the lead in
developing the regulations and is not merely acting
on state-submitted regulations.

5As discussed earlier, USEPA was required to
promulgate the June 29, 1990 FIP regulations under
the tight timeframe ordered by the Court in
Wisconsin v. Reilly.



Federal Register / Vol. 60, No. 47 / Friday, March 10, 1995 / Rules and Regulations

13045

judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone.

Dated: February 28, 1995.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart O—lllinois

Section 52.741 is amended by adding
a new paragraph (x)(7) and revising
paragraph (z)(4) as follows:

§52.741 Control strategy: Ozone control
measures for Cook, DuPage, Kane, Lake,
McHenry, and Will Counties.

* * * * *

(X * X *

(7) The control, recordkeeping, and
monitoring requirements in this
paragraph apply to the aluminum
rolling mills at the Reynolds Metals
Company’s McCook Sheet & Plate Plant
in McCook, Illinois (Cook County)
instead of the control requirements and
test methods in the other parts of
paragraph (x), and the recordkeeping
requirements in paragraph (y) of this
section. All of the following
requirements must be met by Reynolds
on and after July 7, 1995.

(i) Only organic lubricants with initial
and final boiling points between 460
degrees F and 635 degrees F, as
determined by a distillation range test
using ASTM method D86-90, are
allowed to be used at Reynolds’
aluminum sheet cold rolling mills
numbers 1 and 7. All incoming
shipments of organic lubricant for the
number 1 and 7 mills must be sampled
and each sample must undergo a
distillation range test to determine the
initial and final boiling points using
ASTM method D86-90. A grab rolling
lubricant sample shall be taken from
each operating mill on a monthly basis
and each sample must undergo a
distillation range test, to determine the

initial and final boiling points, using
ASTM method D86-90.

(i) An oil/water emulsion, with no
more than 15 percent by weight of
petroleum-based oil and additives, shall
be the only lubricant used at Reynolds’
aluminum sheet and plate hot rolling
mills, 120 inch, 96 inch, 80 inch, and
145 inch mills. A grab rolling lubricant
sample shall be taken from each
operating mill on a monthly basis and
each sample shall be tested for the
percent by weight of petroleum-based
oil and additives by ASTM Method
D95-83.

(iii) The temperature of the inlet
supply of rolling lubricant for
aluminum sheet cold rolling mills
numbers 1 and 7 shall not exceed
150 °F, as measured at or after (but prior
to the lubricant nozzles) the inlet sump.
The temperature of the inlet supply of
rolling lubricant for the aluminum sheet
and plate hot rolling mills, 120 inch, 96
inch, 80 inch, and 145 inch mills shall
not exceed 200 °F, as measured at or
after (but prior to the lubricant nozzles)
the inlet sump. Coolant temperatures
shall be monitored at all the rolling
mills by use of thermocouple probes
and chart recorders or electronic data
recorders.

(iv) All distillation test results for cold
mill lubricants, all percent oil test
results for hot mill lubricants, all
coolant temperature recording charts
and/or temperature data obtained from
electronic data recorders, and all oil/
water emulsion formulation records,
shall be kept on file, and be available for
inspection by USEPA, for three years.

* * * * *

(4) 40 CFR 52.741(e), only as it
applies to Riverside Laboratories
Incorporated, is stayed from June 12,
1992, until USEPA completes its
reconsideration for Riverside.

* * * * *

[FR Doc. 95-6002 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 63
[FRL-5170-1]

Approval of Delegation of Authority;
National Emission Standards for
Hazardous Air Pollutants; Coke Oven
Batteries; Utah

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is granting delegation of
authority to the State of Utah to
implement and enforce the National

Emission Standards for Coke Oven
Batteries. The Governor of Utah
requested delegation from EPA Region
VIII in a letter dated August 18, 1994.
EPA has reviewed the application and
has reached a decision that the State of
Utah has satisfied all of the
requirements necessary to qualify for
approval of delegation. The effect of this
action allows the State of Utah to
implement and enforce Clean Air Act
standards for coke oven batteries.
DATES: This action is effective May 9,
1995 unless adverse comments are
received by April 10, 1995. If the
effective date is delayed due to
comments, timely notice will be
published in the Federal Register.
ADDRESSES: Written comments should
be submitted to Patricia D. Hull,
Director, Air, Radiation & Toxics
Division, Environmental Protection
Agency, Region VIII, 999 18th Street,
Suite 500, Denver, Colorado 80202—
2466 and concurrently to Russell A.
Roberts, Director, Division of Air
Quality, Department of Environmental
Quiality, 1950 West North Temple, Salt
Lake City, Utah 84114-4820. A docket
containing State of Utah’s submittal is
available for public inspection during
normal business hours at the above
locations.

FOR FURTHER INFORMATION CONTACT: T.
Scott Whitmore at (303) 293-1758.

SUPPLEMENTARY INFORMATION:

Background

The 1990 Amendments to the Clean
Air Act provide a congressional
mandate to establish emission standards
regulating coke oven emissions. Under
section 112(d)(8), the EPA must
promulgate standards based on
specified minimum requirements and
work practice regulations. On October
27, 1993, the EPA met this requirement
by promulgating in the Federal Register
(58 FR 57534) the national standards for
coke oven emissions. The standard
applies to all existing coke oven
batteries, including by-product and
nonrecovery coke oven batteries, and to
all new coke oven batteries constructed
on or after December 4, 1992.

On August 18, 1994 the Governor of
Utah requested delegation of authority
to implement and enforce 40 CFR Part
63, Subpart L, National Emission
Standards for Coke Oven Batteries. Prior
to this request, the State of Utah
implemented the criteria for delegation
as described in 40 CFR 63.91(b), Criteria
common to all approval options.
Criteria for approval to delegate include
a written finding by the State Attorney
General that the State has the necessary
legal authority to implement and
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enforce the rule; state statutes,
regulations, and other provisions that
contain the appropriate authority to
implement and enforce the rule, a
demonstration of adequate resources, a
schedule demonstrating expeditious
implementation of the rule, and a plan
that assures expeditious compliance by
all sources subject to the rule. Utah,
concurrently with its request for
delegation, submitted documentation
demonstrating it meets the criteria
necessary for granting approval.

As required by 40 CFR 63.91(a)(2), the
EPA is seeking public comments for 30
days. The comments shall be submitted
concurrently to the State of Utah and to
EPA. The State of Utah can then submit
a response to the comments to EPA.

EPA is approving the State of Utah’s
request for delegation as a direct final
rule without prior proposal because
EPA views this as a noncontroversial
action and anticipates no adverse
comments. If no adverse comments are
received in response to this rule, this
Federal Register notice will serve as the
final notice of the approval to delegate
the implementation and enforcement of
this program. The effective date will be
60 days from the date of this publication
and no further activity will be
contemplated in relation to this rule. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on the accompanying proposed
rule which appears in the Proposed
Rule Section of this Federal Register.
However, EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

Final Action

Through review of the documentation
submitted to EPA and knowledge of
Utah’s implementation activities for
these standards, EPA has determined
that the State of Utah meets all of the
statutory and regulatory requirements
established by Section 112 of the Clean
Air Act, as amended in 1990, and 40
CFR Part 63 for the implementation and
enforcement of the National Emission
Standards for Coke Oven Batteries.
Therefore, pursuant to Section 112(1) of
the Clean Air Act, as amended in 1990,
42 U.S.C. 7412(1), and 40 CFR Part 63,
EPA hereby delegates its authority to the
State of Utah for the implementation
and enforcement of the National
Emission Standards for Coke Oven
Batteries for all sources located, or to be
located in the State of Utah.

Please note that not all authorities for
the NESHAP can be delegated to the
state. The EPA Administrator retains

authority to implement those portions of
the national emission standards and
their general provisions that require
approval of equivalency determinations
and alternative test methods, decision-
making to ensure national consistency,
and EPA rulemaking to implement.
Sections not delegable include, but are
not limited, to the authorities listed as
not delegable in 40 CFR part 63, subpart
L, under Delegation of Authority.

As these National Emission Standards
for Coke Oven Batteries are updated,
Utah should revise its rules and
regulations accordingly and in a timely
manner.

EPA retains concurrent enforcement
authority. If at any time there is a
conflict between the state and federal
regulations, the federal regulations must
be applied if they are more stringent
than the state regulations.

Effective May 9, 1995 all notices,
reports, and other correspondence
required under 40 CFR part 63, subpart
L, should be sent to the State of Utah
rather than to EPA Region VIII, Denver,
Colorado.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Intergovernmental relations.

Authority: 42 U.S.C. 7412.

Dated: February 23, 1995.

Kerrigan Clough,

Acting Regional Administrator, Region VIII.
[FR Doc. 95-5978 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[NM002; FRL-5169-6]

Clean Air Act Interim Approval of
Operating Permits Program; City of
Albuquerque Environmental Health
Department, Air Pollution Control
Division

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Informational notice.

SUMMARY: The EPA published without
prior proposal a Federal Register (FR)
notice promulgating interim approval of
the operating permits program
submitted by the New Mexico
Governor’s designee, Mr. Lawrence
Rael, for the City of Albuquerque as
Chief Administrative Officer, and for
Bernalillo County as the administrative
head of the Albuquerque/Bernalillo
County Operating Permits Program, for
the purpose of complying with the
Federal requirements of an approved
program to issue operating permits to all

major stationary sources, and to certain
other sources with the exception of
Indian Lands. This submittal for the
operating permits program was made by
the City of Albuquerque on April 4,
1994. EPA'’s direct final approval was
published on January 10, 1995 (60 FR
2527).

The EPA subsequently received
comments from the American Forest
and Paper Association (AF&PA) on the
action. Two comments were received
from this commenter: one with respect
to the definition of “Title |
modification” and the other regarding
the implementation of section 112(g). A
letter from National Environmental
Development Association/Clean Air
Regulatory Project was received by the
EPA approximately two weeks after the
close of the public comment period.
That letter set out the same comments
expressed by the AF&PA, and will be
added to the EPA’s docket for the
approval of the Albuquerque Operating
Permits Program although not discussed
further in this notice.

With respect to the definition of Title
I modification, the AF&PA noted that
the Albuquerque definition of “Title |
modification’ does not include changes
reviewed under a minor source
preconstruction review program
(“minor NSR changes”). AF&PA stated
its belief that this was consistent with
the relatively narrow definition of Title
I modification which AF&PA believed is
contained in the current Part 70 rules.
The AF&PA also noted that EPA has
recently proposed changing its current
definition of “Title | modification” to
expressly include virtually any change
that constitutes a modification under
any provision of Title | of the Act. 59
FR 44572 (August 29, 1994). The
AF&PA noted that EPA in prior months
had conditioned either interim or full
approval of several States’ operating
permit programs on the adoption of
such a definition, which is broader than
that contained in the Albuquerque
Operating Permits Program. However,
the AF&PA noted that EPA was now
taking no position on the Albuquerque
Operating Permits Program definition of
“Title | modification’ as grounds for
either interim approval or disapproval
of the program. The AF&PA in its
comments stated that it supports this
new approach by EPA of not taking a
position on Albuquerque’s narrower
definition.

Because this comment is not adverse
to the position taken by EPA in its
Direct Final Rule approving the
Albuquerque Operating Permits
Program, it does not require the
withdrawal of the Direct Final Rule
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promulgating interim approval of the
City’s Program.

In its comment involving the
implementation of Federal Clean Air
Act section 112(g), the AF&PA objected
to EPA’s proposed approval of
Albuquerque’s stated intention to use its
preconstruction permit process to
implement the section 112(qg)
requirements of its operating permits
program prior to the promulgation of a
final Federal 112(g) rule. The AF&PA
acknowledged that, based on comments
submitted by AF&PA and others, the
EPA might revise its position that
section 112(g) requirements take effect
upon approval of a State’s Title V
program, and instead allow States to
defer implementing the modification
provisions of section 112(g) until
sometime after the final Federal rule is
promulgated, an action which AF&PA
stated it believes would be appropriate 1.

On February 8, 1995, the
Administrator of EPA signed an
interpretive notice which was published
at 60 FR 83333 (February 14, 1995),
delaying the implementation of section
112(g) for both new and existing
sources. This delay of implementation
of section 112(g) renders AF&PA’s
comment moot.

Accordingly, the direct final interim
approval of the Albuquerque Operating
Permits Program will not be withdrawn
and will remain final as published
January 10, 1995 (60 FR 2527).
EFFECTIVE DATE: Will be effective on
March 13, 1995 as published in 60 FR
2527.

FOR FURTHER INFORMATION CONTACT: Ms.
Adele D. Cardenas, New Source Review
Section (6T-AN), Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, suite 700, Dallas, Texas 75202—
2733, telephone (214) 665-7210.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedures,
Intergovernmental relations, Operating
permits.

Authority: 42 U.S.C. 7401, et seq.

Therefore, the final rule appearing at
60 FR 2527, January 10, 1995, remains
as published and will be effective March
13, 1995.

1Section 112(g) of the Clean Air Act requires the
case-by-case establishment of Maximum Achievable
Control Technology standards for any “modified”
major sources of hazardous air pollutant emissions.
The source is “modified’”” whenever a “physical
change or change in the method of operation”
results in a greater than de minimis increase in
actual emissions of hazardous air pollutants, unless
that increase will be offset by an equal or greater
decrease in the quantity of emissions of another
hazardous air pollutant (or pollutants) from such
source which is deemed more hazardous. 42 U.S.C.
§7412(g)(1)(A).

Dated: March 3, 1995.
Jane N. Saginaw,
Regional Administrator (6A).
[FR Doc. 95-5982 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 372
[OPPTS-400082B; FRL—4929-2]
Toxic Chemical Release Reporting;

Community Right-to-Know; Technical
Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Technical amendment.

SUMMARY: This document corrects seven
errors and clarifies one listing in the
final rule published in the Federal
Register of November 30, 1994, in
which EPA promulgated the addition of
286 chemicals and chemical categories
to section 313 of the Emergency
Planning and Community Right-to-
Know Act (EPCRA) of 1986. Five of the
errors are typographical errors, two for
the Chemical Abstracts Service (CAS)
registry numbers for isophorone
diisocyanate and metribuzin and three
for the spelling of the chemical names
for acifluorfen, sodium salt, dicamba,
and 4-methyldiphenylmethane-3,4-
diisocyanate. The sixth correction is to
remove the listing for flumetralin,
which the Agency has deferred for
listing, from the CAS order list in the
regulations. The seventh correction is an
editing error in the chemical formula for
the polychlorinated alkanes category. In
addition, EPA is clarifying the listing for
the polychlorinated alkanes category.
This document corrects these errors and
makes the above referenced
clarification.

EFFECTIVE DATE: This document is
effective March 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Maria J. Doa, Project Manager, 202—260—
9592 for specific information on this
document. For general information on
EPCRA contact the Emergency Planning
and Community Right-to-Know
Information Hotline, Environmental
Protection Agency, Mail Stop 5101, 401
M St., SW., Washington, DC 20460, Toll
free: 800-535-0202, Toll free TDD: 800—
553-7672.

SUPPLEMENTARY INFORMATION:

I. CAS Number Corrections

In the Federal Register of November
30, 1994 (59 FR 61432), EPA issued the
final rule adding chemicals to the
Emergency Planning and Community
Right-to-Know Act (EPCRA) section 313
list of toxic chemicals. The Chemical

Abstract Service (CAS) number for
isophorone diisocyanate was incorrectly
published as ““004098-71-0" in the
preamble on: (1) Page 61436, second
column of the table, seventh entry, (2)
page 61454, second column, eighth line
from the bottom, and (3) in the
regulatory text, 8 372.65(c), on page
61484, 11th entry under the
diisocyanates category. The correct CAS
number for isophorone diisocyanate is
*004098-71-9". In addition, the CAS
number for metribuzin was incorrectly
published in the preamble as ““021087—
64-5" on page 61437, second column of
the table, 26th entry, and in the
regulatory text, § 372.65(a), as ‘“21087—
64-5" on page 61477, second column of
the table, ninth entry, and page 61483,
first column of the table, 26th entry. The
correct CAS number is *21087-64-9"".

The chemical name for acifluorfen,
sodium salt was spelled incorrectly in
the preamble as *‘[5-(2-Chloro-4-
(triflouromethyl)phenoxy)-2-
nitrobenzoic acid, sodium salt]”” on: (1)
Page 61434, first column of the table,
third entry, and (2) in the regulatory
text, §372.65(a), page 61473, first
column of the table, third entry, and
§372.65(b), page 61484, second column
of the table, 12th entry. The correct
spelling is “acifluorfen, sodium salt [5-
(2-Chloro-4-(trifluoromethyl)phenoxy)-
2-nitrobenzoic acid, sodium salt]”.

The chemical name for dicamba was
incorrectly spelled in the preamble as
“(3,6-Dichloro-2-methyoxybenzoic
acid)” on: (1) Page 61435, first column
of the table, 38th entry, and (2) in the
regulatory text, §372.65(a), page 61475,
first column of the table, 12th entry, and
§372.65(b), page 61482, second column
of the table, 13th entry. The correct
spelling is ““dicamba (3,6-Dichloro-2-
methoxybenzoic acid)”.

In the regulatory text, § 372.65(c),
page 61484, first column, the 12th entry
under the diisocyanates category was
incorrectly listed as ““4-
methyldiphenylmethane-3,4-
diisocyante”. The correct spelling is “4-
methyldiphenylmethane-3,4-
diisocyanate”.

I1. Chemical Listing Corrections and
Clarification

Also in the Federal Register of
November 30, 1994 (59 FR 61432), the
chemical flumetralin was listed in the
regulatory text, § 372.65(b), on page
61484. EPA did not finalize the addition
of flumetralin in this rulemaking and it
should not be listed in the regulations.
Therefore, EPA is removing the entry for
flumetralin from § 372.65(b). EPA has
deferred final action on the listing of
flumetralin under EPCRA section 313
until a later date (see 59 FR 61439).
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The chemical formula for the
polychlorinated alkanes category was
shown as ““CxHax,Cly”" in: (1) The
preamble on page 61463, second
column, first full paragraph, line seven,
and (2) the regulatory text, § 372.65(c),
on page 61485, column one of the table,
first entry. The correct formula for the
polychlorinated alkanes category is
“CxHaxy +2Cly"". EPA is also clarifying
the listing for the polychlorinated
alkanes category. The listing for this
category is changed to “polychlorinated
alkanes (Cio to C13)”. This clarification
is intended to provide more consistency
between the name of the category and
the chemical formula. All other

information pertinent to this category is
correct in the final rule.

Dated: February 27, 1995.
Susan B. Hazen

Acting Director, Office of Pollution Prevention
and Toxics.

Therefore, 40 CFR part 372 is
amended as follows:

PART 372—[AMENDED]

1. The authority citation for part 372
continues to read as follows:
Authority: 42 U.S.C. 11013 and 11028.

2.1In §372.65 by revising the entries
for acifluorfen, sodium salt [5-(2-Chloro-
4-(triflouoromethyl)phenoxy)-2-

nitrobenzoic acid, sodium salt], dicamba
(3,6-Dichloro-2-methyoxybenzoic acid),
and metribuzin in paragraph (a),
revising the entries for 1918-00-9,
21087-64-5, and 62476-59-9 and
removing the entry for 62924-70-3 in
paragraph (b), and revising under the
Diisocyanates category, the entries for
isophorone diisocyanate and 4-
methyldiphenylmethane-3,4-
diisocyante, and revising the category
entry for polychlorinated alkanes in
paragraph (c) to read as follows:

§372.65 Chemicals and chemical
categories to which the part applies.

Chemical Name

CAS No. Effective Date

* * * * * * *
Acifluorfen, sodium salt [5-(2-Chloro-4-(trifluoromethyl)phenoxy)-2-nitrobenzoic acid, sodium 62476-59-9 1/1/95
salt]

* * * * * * *
Dicamba (3,6-Dichloro-2-methoxybenzoic acid) 1918-00-9 1/1/95
* * * * * * *
Metribuzin 21087-64-9 1/1/95
* * * * * * *

(b) * * *
CAS No. Chemical Name Effective Date
* * * * * * *
1918-00-9 Dicamba (3,6-Dichloro-2-methoxybenzoic acid) 1/1/95
* * * * * * *
21087-64-9 Metribuzin 1/1/95
* * * * * * *
62476-59-9 Acifluorfen, sodium salt [5-(2-Chloro-4-(trifluoromethyl) phenoxy)-2-nitrobenzoic acid, sodium 1/1/95
salt]
* * * * * * *
(C) * * *
Category Name Effective Date
* * * * * * *
Diisocyanates
* * * * * * *
004098-71-9 Isophorone diisocyanate 1/1/95
075790-74-0 4-Methyldiphenylmethane-3,4-diisocyanate 1/1/95
* * * * * * *

Polychlorinated alkanes (Cio to Ci3): Includes those chemicals defined by the following formula:

CyxHox.y +2Cly
where x= 10 to 13;
y=3to 12; and

where the average chlorine content ranges from 40-70% with the limiting molecular formulas CioH19Cls and

Ci13H16Cl12.

1/1/95
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Category Name

Effective Date

[FR Doc. 95-5984 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7127]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (100-year) flood elevations is
appropriate because of new scientific or
technical data. New flood insurance
premium rates will be calculated from
the modified base (100-year) flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) (FIRMs) in
effect prior to this determination for
each listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director reconsider the
changes. The modified elevations may
be changed during the 90-day period.
ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation

Directorate, 500 C Street, SW.,
Washington, DC 20472, (202) 646—2756.

SUPPLEMENTARY INFORMATION: The
modified base (100-year) flood
elevations are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified base flood elevation
determinations are available for
inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or

pursuant to policies established by other

Federal, state or regional entities.
The changes in base flood elevations
are in accordance with 44 CFR 65.4.
National Environmental Policy Act.
This rule is categorically excluded from

the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the National Flood
Insurance Program. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements. Accordingly, 44 CFR part
65 is amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of ]
Effective date .
State and County Location nﬁg‘t'iscpea\?vgrs\'g&%r_e Chief executive officer of community of n”lt?grifica- ComNn;l.Jnlty
lished
Connecticut: New Town of Madison ......... January 4, 1995, Mr. Thomas Rylander, First Selectman | December 090079 C
Haven County. January 11, for the Town of Madison, Eight Cam- 22, 1994.
1995, Shoreline pus Drive, Madison, Connecticut
Times. 06443.
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Dates and name of .
Effective date .
State and County Location nr?g/\tlﬁ:[‘)ea\rl)vzrsvgllj%r_e Chief executive officer of community of nl?cgjri]ﬁca- ComNn;L.mlty
lished
Florida: Orange County | Unincorporated areas .. | January 18, 1995, Ms. Jean Bennett, Orange County Ad- | January 11, 120179 C
January 25, ministrator, P.O. Box 1393, Orlando, 1995.
1995, Orlando Florida 32802-1393.
Sentinel.
Georgia: Cobb County . | Unincorporated areas .. | December 6, 1994, | Mr. William J. Byrne, Chairman of the | November 130052 F
December 13, Board of Commissioners, 100 Chero- 29, 1994.
1994, Marietta kee Street, Suite 300, Marietta,
Daily Journal. Georgia 30090-9680.
Georgia: Gwinnett Unincorporated areas .. | January 10, 1995, Mr. Wayne Hill, Chairman of the | April 17, 130322
County. January 17, Gwinnett County Board of Super- 1995.
1995, Gwinnett visors, 75 Langley Drive,
Post Tribune. Lawrenceville, Georgia 30245.
lllinois: Unincorporated | Cook County ................ September 2, 1994, | Mr. Richard J. Phelan, President of the | August 26, 170054 B
Areas. September 9, Cook County Board of Commis- 1994.
1994, The Chi- sioners, 118 North Clark Street, Suite
cago Tribune. 537, Chicago, lllinois 60602.
lllinois: McHenry Coun- | Lake-In-The-Hills (Vil- January 20, 1995, Ms. Christine Thornrose, President of | April 27, 170481 C
ty. lage). January 27, the Village of Lake-In-The-Hills, 1115 1995.
1995, The North- Crystal Lake Road, Lake-In-The-Hills,
west Herald. lllinois 60102.
Indiana: Vigo County .... | Unincorporated areas .. | December 30, Mr. John A. Scott, President of the | April 5, 1995 | 180263
1994, January 6, Vigo County, Board of Commis-
1995, Tribune- sioners, Vigo County Security Annex,
Star. 201 Cherry Street, Terre Haute, Indi-
ana 47807.
North Carolina: Gaston | City of Gastonia ........... January 17, 1995, The Honorable James B. Garland, | January 10, 370100 D
County. January 24, Mayor of the City of Gastonia, P.O. 1995.
1995, The Gas- Box 1748, Gastonia, North Carolina
ton Gazette. 28053-1748.
Ohio: Franklin and City of Westerville ....... January 18, 1995, Mr. David Lindimore, Manager of the | April 25, 390179 F
Delaware Counties. January 25, City of Westerville, 21 South State 1995.
1995, Westerville Street, Westerville, Ohio 43081.
News and Public
Opinion.
Pennsylvania: Berks Borough of December 19, Mr. David Y. Bausher, Manager of the | December 421375 A
County. Wyomissing. 1994, December Borough of Wyomissing, 22 Reading 12, 1994.
26, 1994, Times- Boulevard, Wyomissing, Pennsylva-
Eagle. nia 19610-2083.
South Carolina: Lexing- | Unincorporated areas .. | December 14, Mr. Bruce Rucker, Chairman of the | December 7, | 450129
ton County. 1994, December Lexington County Council, 212 South 1994.
21, 1994, The Lake Drive, Lexington, South Caro-
State. lina 29072.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Dated: March 1, 1995.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 95-5972 Filed 3-9-95; 8:45 am]
BILLING CODE 6718-03-P

44 CFR Part 67
Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Base (100-year) flood
elevations and modified base (100-year)
flood elevations are made final for the
communities listed below. The base
(100-year) flood elevations and modified
base flood elevations are the basis for
the floodplain management measures

that each community is required either
to adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation

Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646-2756.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) makes final
determinations listed below of base
flood elevations and modified base
flood elevations for each community
listed. The proposed base flood
elevations and proposed modified base
flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
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Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and Flood
Insurance Rate Map available at the
address cited below for each
community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because final
or modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
National Flood Insurance Program. No
regulatory flexibility analysis has been
prepared.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED)]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Source of flooding and location

Delaware

Bethany Beach (town), Sussex
County (FEMA docket No. 7093)
Atlantic Ocean:
At Maplewood Street extended ..........
At intersection of Wiegand Lane and
Central Boulevard ...........cccocoeeveennne *7
Maps available for inspection at the
Town Hall, 214 Garfield Parkway,
Bethany Beach, Delaware.

*15

Bethel (town), Sussex County (FEMA
docket No. 7093)
Broad Creek:

Approximately 1.3 miles downstream
of County Road 493 (Bethel
Bridge) ...ooceeiiiiiiee e *6

Approximately 2,100 feet downstream
of County Road (Bethel Bridge) ..... *6

Maps available for inspection at the

Town Hall, Sailors Path, Bethel, Dela-

ware.

Bridgeville (town), Sussex County
(FEMA docket No. 7093)
Bridgeville Branch:

Approximately 1,300 feet downstream
of Business U.S. Route 13 (Main
Street)

Approximately 1,650 feet upstream of
North Cannon Street .......................

Maps available for inspection at the

Town Hall, 101 North Main Street,

Bridgeville, Delaware.

*32

*38

Dagsboro (town), Sussex County
(FEMA docket No. 7093)

Pepper Creek:
At confluence of Pepper Creek Fork

Pepper Creek Fork No. 1:
At confluence with Pepper Creek
Approximately 0.4 mile upstream of
CONRAIL bridge .......cccovevivveniennenns
Pepper Creek Fork 2:
Approximately 20 feet upstream of
confluence with Pepper Creek
Approximately 0.4 mile upstream of
CONRAIL oottt
Pepper Creek Fork 3:
At confluence with Pepper Creek
Approximately 1,200 feet upstream of
County Road 406 (Swamp Road) .. *33
Maps available for inspection at the
Town Hall, 504 Main Street,
Dagsboro, Delaware.

*23

....... *10

*31

*15

Dewey Beach (town), Sussex County
(FEMA docket No. 7093)

Atlantic Ocean:
At Cullen Street (extended) ................
Approximately 500 feet east of inter-
section of State Route 1 and Read
AVENUE ...t #2
Rehoboth Bay:

*15

#Depth in
feet above
Source of flooding and location *Elrgyz;(ijc;n
in feet
(NGVD)
Approximately 800 feet west of inter-
section of U.S. Route 1 and
Dagsworthy Avenue ..........ccccoeeueene *8
Maps available for inspection at the
Town Hall, 105 Rodney Avenue,
Dewey Beach, Delaware.
Fenwick Island (town), Sussex
County (FEMA docket No. 7093)
Atlantic Ocean:
At Cannon Street (extended) ............. *15
Approximately 300 feet west of inter-
section of Houston Street and
State Route 1 ......ccccvvvviviiiniiiiens *7
Little Assawoman Bay:
At intersection of Schultz Road and
Dagsboro Street ..........ccoovveeiiinns *6
Maps available for inspection at the
Town Hall, 800 Coastal Highway,
Fenwick Island, Delaware.
Frankford (town), Sussex County
(FEMA docket No. 7093)
Vines Creek:
Upstream side of County Road 376
(Main Street) .......coceevererveiecniieens *30
Upstream corporate limits .... *31
Maps available for inspection at the
Frankford Town Hall, 5 Main Street,
Frankford, Delaware.
Greenwood (town), Sussex County
(FEMA docket No. 7093)
Cart Branch:
Approximately 1,700 feet downstream
of Governors Avenue .............cc...... *45
Approximately 650 feet upstream of
CONRAIL oot *51
Maps available for inspection at the
Town Hall, The Plaza, Greenwood,
Delaware.
Henlopen Acres (town), Sussex
County (FEMA docket No. 7093)
Atlantic Ocean:
At Rolling Road (extended) ................ *15
At intersection of Rolling Road and
Duneway Avenue (east side of
Duneway AVENUE) ........ccccccervnnenns *9
Lewes and Rehoboth Canal:
Approximately 500 feet northeast of
intersection of Tidewaters Road
and Rolling Road ..........cccceeviiinne *7
Approximately 1,000 feet west of
intersection of Tidewaters Road
and Zwaanendael Road ................. *7
Maps available for inspection at the
Town Hall, 104 Tidewaters Road,
Henlopen Acres, Delaware.
Laurel (town), Sussex County (FEMA
docket No. 7093)
Broad Creek:
Approximately 100 feet upstream of
Delaware AVENUE .........ccccevvvriueenns *6
Downstream side of Willow Street ..... *6
Rossakatum Branch:
At confluence with Broad Creek ........ *6
Approximately 0.7 mile upstream of
Oak Lane Drive .... *23
Georgetown Road Branch:
Approximately 100 feet upstream of
confluence with Records Pond ....... *12
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Elrgyz;(ijc;n Source of flooding and location *Iglrg\lljar&?dn Source of flooding and location *Elrgyz;(ijc;n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 1,400 feet upstream of At confluence of Polly Branch ............ *25
County Road 466 (Delaware Ave- Milton (town), Sussex County (FEMA At downstream side of County Road
NUE) .. *22 docket No. 7093) 60 (Gumboro Road) .........c.ccecevrinnene *38
Little Creek: Ingram Branch: Maps available for inspection at the
At confluence with Broad Creek ........ *6 At confluence with Wagamons Pond . *g Town Hall, 68 West Church Street,
Approximately 1.0 mile upstream of Approximately 200 feet downstream Selbyville, Delaware.
County Road 492 (West Sixth Of CONRAIL oo, *Q
*
Street). e 13 Round Pole Branch: Slaughter Beach (town), Sussex
Maps available for inspection at t‘he At upstream side of County Road 88 County (FEMA docket No. 7093)
Town Hall, Poplar and Mechanics (Atlantic Avenue) ..............ococeeenan *9 ]
Streets, Laurel, Delaware. Approximately 700 feet upstream of D elawgzrg Bay. .
Cannery Bridge ........cccocveeiiiiieniens *20 Al V_|rg|n|a Ayenue (extended) ........... 14
; . . At intersection of Slaughter Neck
Lewes (city), Sussex County (FEMA Maps available for inspection at th_e Road and Bay Avenue .................. *9
Town Hall, 101 Federal Street, Mil- X K K
docket No. 7093) ton. Delaware Maps available for inspection at the
Delaware Bay: ' ' Town Office/Slaughter Beach Fire
At RoOSEVelt 1Nt vvvieeeoooe *14 ) Hall, Bay Avenue, Slaughter Beach,
At intersection of Indiana Avenue and Ocean View (town), Sussex County Delaware.
Bay AVENUE .....coovvverveeereeirereinans *10 (FEMA docket No. 7093)
Maps available for inspection at the Indian River Bay Affecting White Creek: South Bethany (town), Sussex
City Hall, East Third Street, Lewes, Approximately 0.6 ml_Ie downstrgam County (FEMA docket No. 7093)
Delaware. of confluence of Whlte Creek'Dltch *8 ) )
At confluence of White Creek Ditch ... g  Allantic Ocean:
[ Indian River Bay Affecting White Creek At S_outh 9th_ Street (extended_) .......... *15
Milford (city), Sussex County (FEMA Ditch: At intersection of Canal Drive and .
docket No. 7093) At confluence with White Creek ......... *8 Apvglriiti r?]tailesl;r%%to' P 6
Presbyterian Branch: Approximately 0.4 mile upstream of \ *
At downstream side of Kings High- County Road 84 (Central Avenue) . 8 ;?g:;n of State Route 1 and Indian #
WAY evoeieeiseeseeee s *11 Maps available for inspection at the S NN S
Approximately 1,350 feet upstream of Town Hall, 32 Oakwood Avenue, Me_irps av?_'llﬁlble for inspection at the
U.S. Route 113 .oooooooooorooorooerereee. x1  Ocean View, Delaware. own Hall, 402 Evergreen Road,
Lo L South Bethany, Delaware.
Mispillion River:
At downstream side of State Route 1 Rehoboth Beach (city), Sussex )
(Rehoboth Boulevard) ... *9 County (FEMA Docket No. 7093) Sussex County (unincorporated
Approximately 0.6 mile downstream Atlantic Ocean: Areas) (FEMA docket No. 7093)
of State Route 1 (Rehoboth Boule- At Delaware Avenue (extended) ........ *x15  Bridgeville Branch:
vard) *9  Approximately 750 feet northeast of Upstream of U.S. Route 13 .. *31
Deep Branch: intersection of Surf Avenue and Approximately 900 feet upstream of
At downstream side of Star Route 1 .. *9 Henlopen AVENUE ..........cccccvvenven. *Q U.S. Route 13 ..o *32
At confluence of Mispillion River ........ *9 | ewes and Rehoboth Canal- Broad Creek:
Maps available for inspection at the Intersection of Lewes and Rehoboth At downstream corporate limits for
City Hall, 201 South Walnut Street, Canal and Rehoboth Avenue ......... *7 Town of Bethel ................................ *6
Milford, Delaware. Approximately 2.3 miles north of Downstream side of U.S. Route 13 ... *12
intersection of Lewes and Reho- Bark Pond:
- both Canal and Rehoboth Avenue . *10 At confluence with Millsboro Pond ..... *10
Millsboro (town), Sussex County Maps available for inspection at the Approximately 100 feet upstream of
(FEMA docket No. 7093) City Hall, Building and Licensing Of- Countx Road 328 .......ccceeevveeeenn. *12
Iron Branch: fice, 229 Rehoboth Avenue, Reho- Betts Pona: - .
At confluence with Whartons Branch . *8 both Beach, Delaware. At confluence wlth Millsboro Pond ..... X 9
Approximately 0.5 mile upstream of Downstream side of U.S. Route 113 . 15
U.S. ROULE 113 oo *19 ) Pepper Creek Fork 1:
. o Seaford (city), Sussex County (FEMA At confluence with Pepper Creek ...... *8
Indian River. docket No. 7093) Approximately 0.4 mile upst f
Approximately 0.8 mile downstream . . ' ppgmmaey -4 mile upstream o .
of State Route 24 (Main Street) ..... *8 Hepg ”'(’:% rﬁlllljr; rg glg”\lfiﬂs gg’;‘rj)é ook (Wil Pep/;:er ’\C‘SeAeIII; o g 28
Approximately 50 feet downstream of oS PONE) e o 0 Approximately 75 feet upstream of
y o . .
Branch ......ccccoviiiininiicee *10 At upstream corporate limits .............. *30 confluence with Pepper Creek ....... 15
Betts Pond- Nanticoke River: Approximately 0.2 mile upstream of X
At confluence with Millsboro Pond ..... *9 Approximately 0.6 mile downstream County Road 406 33
. Of CONRAIL ..o *6  Georgetown Road Branch
Appfrfjxgnagely 7?2 feet downstream 15 Approximately 0.5 mile upstream of At confluence with Broad Creek ........ *12
ore. } oute R R confluence of Clear Brook .............. *6 Approximately 0.3 mile upstream of
Maps available for inspection at the Clear Book (Williams Pond): County Road 466 ..........cocccervrreenn. *22
Town Hall, 322 Wilson Highway, At confluence with Nanticoke River ... *6  Round Pole Branch:
Millsboro, Delaware. Approximately 450 feet upstream of Approximately 200 feet upstream of
U.S. Route 13 ...ccceiiiieieiiieeeee *10 Front Street *9
Millville (town), Sussex County Maps available for inspection at the Approximately 700 feet upstream of .
(FEMA docket No. 7093) City Hall, 302 East King Street, Capnefy Bfldg(é ............................... 20
White Creek: Seaford, Delaware. Broadkill River: )
- Approximately 1 mile downstream of
Approximately 900 feet upstream of confluence of Round Pole Branch .. *9
Old Mill RoAd ..o *8 Selbyville (town), Sussex County At confluence of Round Pole Branch . *9
Approximately 150 feet upstream of (FEMA Docket No. 7093) Cart Branch:
Warren ROad ... *12 - Buntings Branch: At upstream side of U.S. Route 13 .... *45
Maps available for inspection at the Approximately 1,000 feet downstream Approximately 650 feet upstream of
Millville Service Center, Corner of of State Route 54 ......ccccccevvvveeevennne *12 CONRAIL ottt *51
County Road 347 and Route 26, Mill- At confluence of Polly Branch ............ *25  Cedar Creek:
ville, Delaware. Sandy Branch: At upstream side of State Route 30 .. *12
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Elrgyz;(ijc;n Source of flooding and location *Iglrg\lljar&?dn Source of flooding and location *Elrgyz;(ijc;n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 0.8 mile upstream of Approximately 1,100 feet upstream of Maps available for inspection at the
U.S. Route 113 ......ccceeviiiiiiiiiiiens *40 U.S. Route 226 ......ccovvveeiiiiiecene *46 Planning and Zoning Office, Court-

Church Branch: Tantrough Branch: house Circle, Georgetown, Delaware
At upstream side of County Road 224 *12 Approximately 600 feet upstream of
Approximately 50 feet upstream of U.S. Route 113 *16 INDIANA

County Road 227 ......cccccvvvvvennnnns *48 Approximately 0.6 mile upstream of

Clear Brook: confluence of Beaverdam Branch .. *35 Fort Wayne (city), Allen County
At confluence with Nanticoke River ... *6  Vines Creek: (FEMA docket No. 7120)

Approximately 0.3 mile upstream of Approximately 0.8 mile downstream Maumee River:
County Road 46 ... *32 of County Road 92 ..........cccceeinnne *16 Approximately 2 miles downstream of

Deep Creek: Approximately 0.5 mile upstream of U.S. Route 24 ... *751
At confluence with Nanticoke River ... *6 County Road 376 .........ccccevvrvenenns *31 At confluence with St. *757
Approximately 0.7 mile upstream of Whartons Branch: St. Joseph River:

confluence of Tubbs Branch ........... *6 At confluence with Indian River ......... *8 At confluence with Maumee River ... *757

Deep Branch: Approximately 75 feet upstream of Approximately 0.7 mile upstream of
Just upstream of State Route 1 *14 County Road 334 *17 confluence of Becketts RUN ............ *768
At Marshall Street .........cccocvvveiiiinnns *15  White Creek: St. Marys River:

Chapel Branch: Approximately 0.7 mile downstream At confluence with St. Joseph River .. *757
At confluence with Burton Pond ......... *9 of confluence of White Creek Ditch *8 Approximately 1.6 miles upstream of
Approximately 1.2 miles upstream of Approximately 150 feet upstream of BIUFON ROAA oo *763

confluence with Burton Pond .......... *10 Warren Road .........cccoeeeveeviieiiieenen. *12 Spy Run Creek:

Herring Creek: ) Buntings Branch: At confluence with St. Marys River .... *757
Approximately 0.8 mile downstream Approximately 1,000 feet downstream Approximately 0.2 mile downstream

of confluence of Hopkins Prong ..... *7 of State Route 54 .............cccceeeenne *12 of State BOUIBVAID .veeeeeeoeooeo *757
At confluence of Chapel Branch ........ *9 At confluence of Polly Branch ............ *25  Junk Ditch:

Hopkins Prong: ) Sandy Branch: At confluence with St. Marys River .... *759
At confluence with Herring Creek ...... *7 At confluence of Polly Branch ............ *25 Approximately 0.4 mile upstream of
At confluence of Phillips Branch ........ *8 Approximately 75 feet upstream of confluence with St. Marys River ... *750

Unity Branch: Gumboro Road .........cccceevvvevineeens *38 M ilable for i i t th
At confluence of Phillips Branch ........ *8  White Creek Ditch: aps available for inspection at the
Approximately 0.5 mile upstream of At confluence with White Creek ......... *8 g'ty County Bqulng_, One  Main

County Road 302 .........ccoceveiriinnnns *12 Approximately 0.4 mile upstream of treet, Fort Wayne, Indiana.

Indian River: County Road 84 (Central Avenue) . *8
At confluence of Warwick Gut ............ *8  Slaughter Creek: Monroe County (unincorporated
At confluence of Bark Pond and Approximately 0.3 mile downstream Areas) (FEMA docket No. 7116)

Mirey Branch ..........ccceceviiciviiniennn, *10 of State Route 1 *9  jacks Defeat Creek:

Ingram Branch: At State Route 1 *9 Approximately 0.64 mile downstream

At confluence with Pemberton Branch Pemberton Branch (Wagamons Pond): of Harbison ROA ... *695
(Wagamons Pond) ..........cccccceeeiens *9 At confluence with Broadkill River ..... *9 Approximately 0.3 mile upstream of

Approximately 50 feet upstream of Approximately 50 feet downstream of CSX Transportation Railroad ........ *768
County Road 319 ......ccccceevvenieeienne *19 CONRAIL oot *11 Tributary One:

Iron Branch: Delaware Bay: ; ;

At confluence with Whartons Branch . *8 Approximately 2,000 feet north of Atcrcé%?(fluence with - Jacks ~ Defeat *707
Approximately 0.5 mile upstream of intersection of Farm Lane and Y e
U.S. Route 113 ......cccoeiiiiiiiiecee *19 County Road 201 .......ccceevveiviennenne *11 ApﬁL?g;T;tsgag'36 mile upstream of *779

Little Creek: Approximately 1 mile northeast of . e B
At confluence with Broad Creek ........ *6 intersection of State Route 36 and Maps available for inspection at the
Approximately 1.2 miles upstream of County Road 203 ...........ccoourrerrnnnns *14 Monroe County Courthouse, Court-

County Road 492 *15  Delaware Bay (Break Water Harbor): house Square, Bloomington, Indiana.

Love Creek: Approximately 1.5 miles south of
At upstream side of State Route 24 .. *7 intersection of U.S. Route 19 and En- New Haven (city), Allen County
Approximately 0.8 mile upstream of gineering Road .........cccoovvveiiiiiicnens *8 (FEMA docket No. 7120)

confluence of Goslee Creek ........... *8  Rehoboth Bay: PR

Mirey Branch: At intersection of County Road 298 M‘Z"gg;iﬁ;giy 3.7 miles downstream
At confluence with Millsboro Pond ..... *10 and Guinea Creek .......cccccvevveenens *7 of U.S. Route '24 750
Approximately 0.5 mile upstream of Approximately 1,000 feet east of Approiin.]ately 26 mllesdownstream

County Road 326 .......ccccevvevieenienne *20 intersection of State Route 1 and of U.S. Route '24 750

Nanticoke River: Key BOX ROAA wovveeeeeeeeeei, *15 . _' e A
At confluence of Morgan Branch ....... *6  Indian River Bay: Maps available for inspection at the
Approximately 3.3 miles upstream of At Gut Point ........ *8 City Administration Building, 1235

confluence of Deep Creek .............. *9 At Indian River Inlet *15 Lincoln Highway East, New Haven,
Pepper Creek: Little Assawoman Bay: Indiana.
Approximately 2.4 miles downstream At intersection of Dirickson Creek and
of confluence of Pepper Creek County Road 384 .........ccccevvevennene *6 MAINE
FOrK 1 oo *8 Approximately 1,000 feet east of - -
At confluence of Pepper Creek Fork intersection of State Route 1 and Farmington (town), Franklin County
1. *g Ocean Park Lane *15 (FEMA docket No. 7112)

Martin Branch (Red Mill Pond): Chesapeake Bay: Nanticoke River and Sandy River:

At upstream of State Route 1 ............ *9 Broad Creek .......coceeeveeeeeceeiieeeniens *6 Approximately 0.5 mile downstream
Approximately 1.1 miles upstream of Herring Run: of State Route 41 ............cocceeeinne *340
County Road 261 .........ccceeveeveennne *16 At confluence of Clear Brook (Wil- Approximately 2.6 miles upstream of

Rossakatum Branch: liams Pond) .....ccccooeiiiiiiiiiieeee *10 State Route 4 bridge (corporate

Approximately 150 feet downstream Approximately 0.7 mile upstream of IMIES) oo *389
of County Road 69 *15 Alternate U.S. Route 13 *26  Wilson Stream:

Approximately 0.7 mile upstream of Atlantic Ocean: At confluence with Sandy River ......... *345
County Road 69 ...........ccocvviiinnnns *23 Approximately 1,500 feet northeast of Approximately 0.4 mile upstream of

Sowbridge Branch: intersection of County Road 267 State Route 133 bridge (corporate
Approximately 500 feet downstream and Access Road *11 limits) *377

of Northbound State Route 1 ......... *9 At Beach Avenue extended ... *15  Temple Stream:
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#Depth in #Depth in #Depth in
feet above feet above feet above
: " ground. ! : ground. : " ground.
Source of flooding and location *Elevation Source of flooding and location *Elevation Source of flooding and location *Elevation
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
At confluence with Sandy River ......... *355 At Douglas Boulevard ............cccccceuene *1,210 Approximately 1.4 miles upstream of
Approximately 0.9 mile above Soldier Creek Tributary 6: Mineral Springs Road ..................... *243
Russelg MiII Road bridge (cor- At confluence with Soldier Creek ....... *1,198  Fourteen Mile Creek:

5 kporgge 114115 OO *457 At Post Road ........cccooeviiiiiiiiiiiiiiiin, *1,231 At confluence with Twelve Mile Creek *192
arker stream: Crutcho Creek: Approximately 0.6 mile upstream of
At confluence with Sandy River ........ *368 Approximately 1,700 feet downstream pOpld ChapinyRoad .......... p ................ *359
Approximately 800 feet upstream of of N.E. 36th Street *1,157 Tributary SM=5:

Old State Route 27 .......cccceevvvrennne *533 At S.E. 29th Street . *1,204 . ’
. X ! Approximately 75 feet upstream of

Cascade Brook: Choctaw Creek: Rainbow Dri 204
At confluence with Sandy River ......... *352 Approximately 0.45 mile downstream AINDOW DIIVE oo
Approximately 180 feet above State of East Reno Avenue .................... *1,165 Approximately 825 feet upstream of

Route 43 bridge (Allens Mill Road) *484  Approximately 0.65 mile upstream of Rainbow Drive ... *226

Beaver Brook: S.E. 15th St oo 1203 Stoop Creek:

At confluence with Sandy River ......... *357  Choctaw Creek Tributary: Approximately 60 feet downstream of

Upstream side of Middle Street At confluence with Choctaw Creek ... 1,190 CSX Transportation ... *183
bridge ..o *395 At upstream side of S.E. 15th Street . *1,217 Approximately 0.5 mile upstream of

Clear Water Pond: Entire shoreline Crutcho Creek Tributary D: INterstate 26 .........cccocveervererrrennns *223
Within COMMUNILY ..ooovvviiiiniiiinnnns *563 At confluence with Crutcho Creek ..... *1,169 Shallow Flooding: Area between

Maps available for inspection at the Approximately 1,300 feet upstream of Savana Branch and Congaree Creek
Farmington 'Municipal Building, 147 confluence with Crutcho Creek ...... *1,170 south of Old Dunbar Road ................. #2
Lower Main Street, Farmington, Maps available for inspection at the Senn Branch:

Maine. Midwest City Hall, 100 N. Midwest Approximately 200 feet downstream
Boulevard, Midwest City, Oklahoma. of Epharata Drive ..........cccoceviveenienn. *224
NEW HAMPSHIRE Just upstream of Hebron Drive .......... *301
SOUTH CAROLINA i —-3:
Freedom (town), Carroll County Trfﬁi%igpiximately 100 feet down-
(FEMA docket No. 7112) Cayce (city), Lexington County stream of Edmund Highway (Route
West Branch: (FEMA docket No. 7078) 107 T *176
At confluence with Ossipee Lake ....... *414 ; . . .
- ) . Tributary SM-2: Approximately 0.4 mile upstream of
Upstream side of Ossipee Lake Road 446 : . 4 .
- . - ) e At North Eden Drive ...........ccccoeveennne. 150 dam at Lexington Drive ................. *214

Ossipee Lake: Entire shoreline within A imately 125 feet " f
COMMUNIEY oo *414 pproximately eet upstream o N Stoop Creek:

Broad Bay: Entire shoreline within Old Fl'.lnk Street s s 170 Approximately 70 feet upstream of
COMMUNILY e *414 Maps available for inspection at the Fairway Lane ... *200

Leavitt Bay: Entire shoreline within Cayce City Hall, Community Develop- Approximately 200 feet downstream
COMMUNILY <o *414 ment Office, 1800 12th Street, Cayce, of Interstate Highway 26 ................. *210

Maps available for inspection at the South Carolina. Maps available for inspection at the
Town Office Building, Old Portland Lexington  County  Administration
Road, Freedom, New Hampshire. SOUTH CAROLINA Building, Planning and Development

. . . Office, 212 South Lake Drive, Lexing-
_ Columbia (city), Lexington and ton. South Carolina
Ossipee (town), Carroll County Richland Counties (FEMA docket ' '
(FEMA docket No. 7110) No. 7078)
Lovell River: Tributary K=2: Lexington (town), Lexington County
Approximately 0.5 mile upstream of Approximately 285 feet upstream of (FEMA docket No. 7078)
T i *,
A C‘)rgg?n‘:gf; Wit%(%sfé‘;?i Lsatl:ga.ﬁ.qub.f 415 the unnamed road *244  Fourteen Mile Creek:
psptate Routé’ 16/25 P 434 Approximately 510 feet upstream of Approximately 2,275 feet upstream of

West Branch: the unnamed road ..........ccoocoiennnen. *248 Whiteford Way .........ccccovveveeennnnnns *282

Approximately 0.6 mile upstream of Maps available f‘or inspect_ion at ‘the Approximatgly 0.6 mile upstream of X
confluence with Ossipee Lake *414 City HaII,_ Public Informatlo_n Office, Old Chapin Road ........cccceeeveevieenen. 359
At upstream corporate limits ............. *446 1737 Main Street, Columbia, South Twelve Mile Creek: )

Maps available for inspection at the Carolina. Approximately 1.0 mile upstream of .
Town Hall, Main Street, Center Mlne_ral Springs Road ..o 239
Ossipee, New Hampshire. Lexington County (unincorporated Approximately 900 feet downstream

areas) (FEMA docket Nos. 7078 of confluence of Tributary TM-1 .... *252
OHIO and 7110) Maps available for inspection at the
. Lexington Town Hall, Building Depart-
: Yost Creek: . :
_Malvern (wllage), Carroll County Approximately 500 feet upstream of ment, 111 Maiden Lane, Lexington,
Big Sandy Creek: confluence with Rawls Creek ......... *205 South Carolina.
Approximately 600 feet downstream Approximately 60 feet upstream of
of downstream corporate limits ...... *994 Lincreek Road *308 : . .
Approximately 600 feet upstream of Tributary SM—g- Pine Ridge (town), Lexington County
upstream corporate limits *998 Y y (FEMA docket No. 7078)
"""""""" Approximately 70 feet upstream of )

Maps available for inspection at the confluence with Six Mile Creek ...... *144 Shallow  Flooding: ~Area  between
Village Hall, 116 West Main Street, Approximately 130 feet upstream of Savana Branch and Congaree Creek
Malvern, Ohio. Old Frink Street .........cccoorrrvvvveceer. #1790 ~ south of Old Dunbar Road ................ #2

Savana Branch: Maps available for inspection at the
OKLAHOMA Approximately 1,850 feet upstream of Pine Ridge Town Hall, 1015 Fish
) - ) confluence with Congaree Creek ... *145 Hatchery Road, West Columbia,
Midwest City (city), Oklahoma At downstream side of Edmund High- South Carolina.
County (FEMA docket No. 7058) WAY eerereereeseeseesssesseseseeeeesessessenees *160

Soldier Creek: Tributary K-2: . )

Approximately 100 feet upstream of Just upstream of Piney Grove Road .. 222  Springdale (town), Lexington County
confluence with Crutcho Creek ...... *1,168 Approximately 285 feet upstream of (FEMA docket No. 7078)
At S.E. 29th Street ..........ccocoeverinnn. *1,222 the unnamed road ...........c.ccoceeeine *243  Tributary SM-5:

Soldier Creek Tributary 4: Twelve Mile Creek: At RAINDOW DFIVE ..oovvererceireieeines *220

At confluence with Soldier Creek ....... *1,185 At Corley Mill Road .........ccccovvvvennnnne *192
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#Depth in
feet above
' ) ground.
Source of flooding and location *Elevation
in feet
(NGVD)
Approximately 75 feet upstream of
Rainbow Drive .........cccoeeveinicnnnn, *224
Maps available for inspection at the
Springdale Town Hall, 2915 Platt
Spring Road, Springdale, South
Carolina.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: March 1, 1995.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 95-5973 Filed 3-9-95; 8:45 am]
BILLING CODE 6718-03-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

45 CFR Part 2543

Uniform Administrative Requirements
for Grants and Agreements With
Institutions of Higher Education,
Hospitals and Other Non-Profit
Organizations

AGENCY: Corporation for National and
Community Service.
ACTION: Final rule.

SUMMARY: This final rule amends the
Corporation for National and
Community Services regulations to
incorporate the changes established by
revised OMB Circular 1-110, “Uniform
Administrative Requirements for Grants
and Agreements with Institutions of
Higher Education, Hospitals and Other
Non-Profit Organizations,” published by
the Office of Management and Budget
(OMB) on November 29, 1993.
Consistent with the Circular, this rule
applies to Corporation for National and
Community Service awards to
institutions of higher education,
hospitals, and other non-profit
organizations.

EFFECTIVE DATE: March 10, 1995.
ADDRESSES: The Corporation for
National and Community Service, 1201
New York Ave. NW., Washington, DC.
20525.

FOR FURTHER INFORMATION CONTACT: Rina
Tucker, (202) 606-5000 x257 between
the hours of 9 a.m. and 5 p.m. This
document will be made available in an
alternative format upon request.

SUPPLEMENTARY INFORMATION:
l. Background and Purpose

In November of 1990, OMB
established an interagency task force to
review the Circular with a view toward

its revision based on recommendations
solicited from affected organizations
such as universities and other non-profit
groups. The task force developed a
proposed revision of the Circular, which
OMB published on August 27, 1992 (57
FR 39018). After considering the over
200 comments from a wide variety of
federal and non-federal respondents,
OMB published the final revised
Circular in the Federal Register on
November 29, 1993 (58 FR 62992).

OMB Circular A-110 sets forth
government-wide standards governing
Federal agency administration of grants
and other agreements with institutions
of higher education, hospitals, and other
non-profit organizations. Federal
agencies must apply the provisions of
the Circular in making awards to the
covered entities; all primary recipients
(including governments) of Federal
awards must also apply the Circular’s
provisions to any subawards they make
to such entities. Those provisions that
affect Federal agencies were effective on
December 29, 1993 (58 FR 62992-93).
With respect to the Circular’s
application to recipients of Federal
agency awards, OMB’s notice directed
each affect agency to promulgate its own
rules adopting the provisions of the
Circular (58 FR 62992-93).

Accordingly, the Corporation is
publishing this final rule whose primary
purpose is to incorporate the provisions
of OMB Circular A-110 into the
Corporation’s grants administration
regulations at 45 CFR part 25.
Consistent with the Circular, this rule
applies to Corporation awards made to
institutions of higher education,
hospitals and other non-profit
organizations.

1l. Regulatory Impact Analysis

In keeping with the requirements of
44 U.S.C. 3504(h), the information
collection requirements contained in
this rule have been approved by OMB
as Standard Forms. This rule will not
have a substantial impact on a
significant number of small entities,
thus a regulatory flexibility analysis has
not been prepared pursuant to the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. The agency has determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment
pursuant to Executive Order 12612. In
addition, the Agency has determined
that implementation of this action will
not have any significant impact on the
quality of the human environment
pursuant to the National Environmental
Policy Act.

List of Subjects in 45 CFR Part 2543

Accounting, Administrative practice
and procedures, Grant programs—
health, Grant programs—social, Grants
administration, Reporting and
recordkeeping requirements.

Dated: March 2, 1995.
Terry Russell,
General Counsel.

Accordingly, as set forth in the
preamble, the Corporation amends title
45, chapter XXV of the Code of Federal
Regulations by adding part 2543 to read
as follows:

PART 2543—GRANTS AND
AGREEMENTS WITH INSTITUTIONS
OF HIGHER EDUCATION, HOSPITALS,
AND OTHER NON-PROFIT
ORGANIZATIONS

Subpart A—General

Sec.

2543.1
2543.2
2543.3
2543.4
2543.5

Purpose.

Definitions.

Effect on other issuances.
Deviations.

Subawards.

Subpart B—Pre-Award Requirements

2543.10 Purpose.

2543.11 Pre-award policies.

2543.12 Forms for applying for Federal
assistance.

2543.13 Debarment and suspension.

2543.14 Special award conditions.

2543.15 Metric system of measurement.

2543.16 Resource Conservation and
Recovery Act.

2543.17 Certifications and representations.

Subpart C—Post-Award Requirements

Financial and Program Management

2543.20 Purpose of financial and program
management.

2543.21 Standards for financial
management systems.

2543.22 Payment.

2543.23 Cost sharing or matching.

2543.24 Program income.

2543.25 Revision of budget and program
plans.

2543.26 Non-Federal audits.

2543.27 Allowable costs.

2543.28 Period of availability of funds.

Property Standards

2543.30 Purpose of property standards.

2543.31 Insurance coverage.

2543.32 Real property.

2543.33 Federally-owned and exempt
property.

2543.34 Equipment.

2543.35 Supplies and other expendable
property.

2543.36 Intangible property.

2543.37 Property trust relationship.

Procurement Standards

2543.40 Purpose of procurement standards.
2543.41 Recipient responsibilities.
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2543.42
2543.43
2543.44
2543.45
2543.46
2543.47
2543.48

Codes of conduct.
Competition.
Procurement procedures.
Cost and price analysis.
Procurement records.
Contract administration.
Contract provisions.

Reports and Records

2543.50 Purpose of reports and records.

2543.51 Monitoring and reporting program
performance.

2543.52 Financial reporting.

2543.53 Retention and access requirements
for records.

Termination and Enforcement

2543.60 Purpose of termination and
enforcement.

2543.61 Termination.

2543.62 Enforcement.

Subpart D—After-the-Award Requirements

2543.70 Purpose.

2543.71 Closeout procedures.

2543.72 Subsequent adjustments and
continuing responsibilities.

2543.73 Collection of amounts due.

Subpart E—Statutory Compliance

2543.80 Contract Provisions.

2543.81 Equal Employment Opportunity.

2543.82 Copeland Anti-Kickback Act

2543.83 Davis-Bacon Act

2543.84 Contract Work Hours and Safety
Standards Act

2543.85 Right to Inventions Made Under
Contract or Agreement

2543.86 Clean Air Act and the Federal
Water Pollution Control Act

2543.87 Byrd Anti-Lobbying Amendment

2543.88 Debarment and Suspension

Authority: 42 U.S.C. 12501 et seq.

Subpart A—General
§2543.1 Purpose.

This Circular establishes uniform
administrative requirements for Federal
grants and agreements awarded to
institutions of higher education,
hospitals, and other non-profit
organizations. Federal awarding
agencies shall not impose additional or
inconsistent requirements, except as
provided in Sections 2543.4, and
2543.14 or unless specifically required
by Federal statute or executive order.
Non-profit organizations that implement
Federal programs for the States are also
subject to State requirements.

§2543.2 Definitions.

(a) Accrued expenditures means the
charges incurred by the recipient during
a given period requiring the provision of
funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:

(1) Earnings during a given period
from

(i) Services performed by the
recipient, and

(i) Goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the
recipient.

(c) Acquisition cost of equipment
means the net invoice price of the
equipment, including the cost of
modifications, attachments, accessories,
or auxiliary apparatus necessary to
make the property usable for the
purpose for which it was acquired.
Other charges, such as the cost of
installation, transportation, taxes, duty
or protective in-transit insurance, shall
be included or excluded from the unit
acquisition cost in accordance with the
recipient’s regular accounting practices.

(d) Advance means a payment made
by Treasury check or other appropriate
payment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the use
of predetermined payment schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government to
an eligible recipient. The term does not
include: technical assistance, which
provides services instead of money;
other assistance in the form of loans,
loan guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which are
required to be entered into and
administered under procurement laws
and regulations.

(f) Cash contributions means the
recipient’s cash outlay, including the
outlay of money contributed to the
recipient by third parties.

(9) Closeout means the process by
which a Federal awarding agency
determines that all applicable
administrative actions and all required
work of the award have been completed
by the recipient and Federal awarding
agency.

(h) Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or matching means
that portion of project or program costs
not borne by the Federal Government.

(j) Date of completion means the date
on which all work under an award is

completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the Federal
awarding agency determines to be
unallowable, in accordance with the
applicable Federal cost principles or
other terms and conditions contained in
the award.

(I) Equipment means tangible
nonexpendable personal property
including exempt property charged
directly to the award having a useful life
of more than one year and an
acquisition cost of $5,000 or more per
unit. However, consistent with recipient
policy, lower limits may be established.

(m) Excess property means property
under the control of any Federal
awarding agency that, as determined by
the head thereof, is no longer required
for its needs or the discharge of its
responsibilities.

(n) Exempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient
without further obligation to the Federal
Government. An example of exempt
property authority is contained in the
Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by a
non-profit institution of higher
education or non-profit organization
whose principal purpose is conducting
scientific research.

(o) Federal awarding agency means
the Federal agency that provides an
award to the recipient.

(p) Federal funds authorized means
the total amount of Federal funds
obligated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of
unobligated funds from prior funding
periods when permitted by agency
regulations or agency implementing
instructions.

(q) Federal share of real property,
equipment, or supplies means that
percentage of the property’s acquisition
costs and any improvement
expenditures paid with Federal funds.

(r) Funding period means the period
of time when Federal funding is
available for obligation by the recipient.

(s) Intangible property and debt
instruments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt
instruments, lease agreements, stock
and other instruments of property
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ownership, whether considered tangible
or intangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient during
the same or a future period.

(u) Outlays or expenditures means
charges made to the project or program.
They may be reported on a cash or
accrual basis. For reports prepared on a
cash basis, outlays are the sum of cash
disbursements for direct charges for
goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions
applied and the amount of cash
advances and payments made to
subrecipients. For reports prepared on
an accrual basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
net increase (or decrease) in the
amounts owed by the recipient for
goods and other property received, for
services performed by employees,
contractors, subrecipients and other
payees and other amounts becoming
owed under programs for which no
current services or performance are
required.

(v) Personal property means property
of any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(w) Prior approval means written
approval by an authorized official
evidencing prior consent.

(x) Program income means gross
income earned by the recipient that is
directly generated by a supported
activity or earned as a result of the
award (see exclusions in paragraphs
§2543.24 (e) and (h)). Program income
includes, but is not limited to, income
from fees for services performed, the use
or rental of real or personal property
acquired under federally-funded
projects, the sale of commodities or
items fabricated under an award, license
fees and royalties on patents and
copyrights, and interest on loans made
with award funds. Interest earned on
advances of Federal funds is not
program income. Except as otherwise
provided in Federal awarding agency
regulations or the terms and conditions
of the award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc., or
interest earned on any of them.

(y) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a

recipient and the value of the
contributions made by third parties in
accomplishing the objectives of the
award during the project period.

(2) Project period means the period
established in the award document
during which Federal sponsorship
begins and ends.

(aa) Property means, unless otherwise
stated, real property, equipment,
intangible property and debt
instruments.

(bb) Real property means land,
including land improvements,
structures and appurtenances thereto,
but excludes movable machinery and
equipment.

(cc) Recipient means an organization
receiving financial assistance directly
from Federal awarding agencies to carry
out a project or program. The term
includes public and private institutions
of higher education, public and private
hospitals, and other quasi-public and
private non-profit organizations such as,
but not limited to, community action
agencies, research institutes,
educational associations, and health
centers. The term may include
commercial organizations, foreign or
international organizations (such as
agencies of the United Nations) which
are recipients, subrecipients, or
contractors or subcontractors of
recipients or subrecipients at the
discretion of the Federal awarding
agency. The term does not include
government-owned contractor-operated
facilities or research centers providing
continued support for mission-oriented,
large-scale programs that are
government-owned or controlled, or are
designated as federally-funded research
and development centers.

(dd) Research and development
means all research activities, both basic
and applied, and all development
activities that are supported at
universities, colleges, and other non-
profit institutions. ‘‘Research” is
defined as a systematic study directed
toward fuller scientific knowledge or
understanding of the subject studied.
“Development” is the systematic use of
knowledge and understanding gained
from research directed toward the
production of useful materials, devices,
systems, or methods, including design
and development of prototypes and
processes. The term research also
includes activities involving the training
of individuals in research techniques
where such activities utilize the same
facilities as other research and
development activities and where such
activities are not included in the
instruction function.

(ee) Small awards means a grant or
cooperative agreement not exceeding

the small purchase threshold fixed at 41
U.S.C. 403(11) (currently $25,000).

(ff) Subaward means an award of
financial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a
subrecipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a
contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition of
“‘award” in paragraph (e).

(9g) Subrecipient means the legal
entity to which a subaward is made and
which is accountable to the recipient for
the use of the funds provided. The term
may include foreign or international
organizations (such as agencies of the
United Nations) at the discretion of the
Federal awarding agency.

(hh) Supplies means all personal
property excluding equipment,
intangible property, and debt
instruments as defined in this section,
and inventions of a contractor
conceived or first actually reduced to
practice in the performance of work
under a funding agreement (*‘subject
inventions”), as defined in 37 CFR part
401, “Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts, and Cooperative
Agreements.”

(ii) Suspension means an action by a
Federal awarding agency that
temporarily withdraws Federal
sponsorship under an award, pending
corrective action by the recipient or
pending a decision to terminate the
award by the Federal awarding agency.
Suspension of an award is a separate
action from suspension under Federal
agency regulations implementing E.O.s
12549 and 12689, ‘“‘Debarment and
Suspension.”

(ij) Termination means the
cancellation of Federal sponsorship, in
whole or in part, under an agreement at
any time prior to the date of completion.

(kk) Third party in-kind contributions
means the value of non-cash
contributions provided by non-Federal
third parties. Third party in-kind
contributions may be in the form of real
property, equipment, supplies and other
expendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

(1) Unliquidated obligations, for
financial reports prepared on a cash
basis, means the amount of obligations
incurred by the recipient that have not
been paid. For reports prepared on an
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accrued expenditure basis, they
represent the amount of obligations
incurred by the recipient for which an
outlay has not been recorded.

(mm) Unobligated balance means the
portion of the funds authorized by the
Federal awarding agency that has not
been obligated by the recipient and is
determined by deducting the
cumulative obligations from the
cumulative funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipient’s
approved negotiated indirect cost rate.

(00) Working capital advance means a
procedure where by funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

§2543.3 Effect on other issuances.

For awards subject to this Circular, all
administrative requirements of codified
program regulations, program manuals,
handbooks and other nonregulatory
materials which are inconsistent with
the requirements of this Circular shall
be superseded, except to the extent they
are required by statute, or authorized in
accordance with the deviations
provision in Section § 2543.4.

§2543.4 Deviations.

The Office of Management and Budget
(OMB) may grant exceptions for classes
of grants or recipients subject to the
requirements of this Circular when
exceptions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the
requirements of this Circular shall be
permitted only in unusual
circumstances. Federal awarding
agencies may apply more restrictive
requirements to a class of recipients
when approved by OMB. Federal
awarding agencies may apply less
restrictive requirements when awarding
small awards, except for those
requirements which are statutory.
Exceptions on a case-by-case basis may
also be made by Federal awarding
agencies.

§2543.5 Subawards.

Unless sections of this Circular
specifically exclude subrecipients from
coverage, the provisions of this Circular
shall be applied to subrecipients
performing work under awards if such
subrecipients are institutions of higher
education, hospitals or other non-profit
organizations. State and local
government subrecipients are subject to
the provisions of regulations
implementing the grants management
common rule, “Uniform Administrative

Requirements for Grants and
Cooperative Agreements to State and
Local Governments,” published at 53 FR
8034.

Subpart B—Pre-Award Requirements

§2543.10 Purpose.

Sections § 2543.11 through §2543.17
prescribes forms and instructions and
other pre-award matters to be used in
applying for Federal awards.

§2543.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each
instance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6301-08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
statute. The statutory criterion for
choosing between grants and
cooperative agreements is that for the
latter, ‘‘substantial involvement is
expected between the executive agency
and the State, local government, or other
recipient when carrying out the activity
contemplated in the agreement.”
Contracts shall be used when the
principal purpose is acquisition of
property or services for the direct
benefit or use of the Federal
Government.

(b) Public Notice and Priority Setting.
Federal awarding agencies shall notify
the public of its intended funding
priorities for discretionary grant
programs, unless funding priorities are
established by Federal statute.

§2543.12 Forms for applying for Federal
assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1320, “Controlling Paperwork Burdens
on the Public,” with regard to all forms
used by the Federal awarding agency in
place of or as a supplement to the
Standard Form 424 (SF-424) series.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.O. 12372, “Intergovernmental Review
of Federal Programs,” the applicant
shall complete the appropriate sections
of the SF—424 (Application for Federal
Assistance) indicating whether the
application was subject to review by the
State Single Point of Contact (SPOC).

The name and address of the SPOC for
a particular State can be obtained from
the Federal awarding agency or the
Catalog of Federal Domestic Assistance.
The SPOC shall advise the applicant
whether the program for which
application is made has been selected
by that State for review.

(d) Federal awarding agencies that do
not use the SF-424 form should indicate
whether the application is subject to
review by the State under E.O. 12372.

§2543.13 Debarment and suspension.

Federal awarding agencies and
recipients shall comply with the
nonprocurement debarment and
suspension common rule implementing
E.O.s 12549 and 12689, ‘‘Debarment and
Suspension.” This common rule
restricts subawards and contracts with
certain parties that are debarred,
suspended or otherwise excluded from
or ineligible for participation in Federal
assistance programs or activities.

§2543.14 Special award conditions.

If an applicant or recipient:

(a) has a history of poor performance,

(b) is not financially stable,

(c) has a management system that
does not meet the standards prescribed
in this Circular,

(d) has not conformed to the terms
and conditions of a previous award, or

(e) is not otherwise responsible,
Federal awarding agencies may impose
additional requirements as needed,
provided that such applicant or
recipient is notified in writing as to: the
nature of the additional requirements,
the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the
corrective actions, and the method for
requesting reconsideration of the
additional requirements imposed. Any
special conditions shall be promptly
removed once the conditions that
prompted them have been corrected.

§2543.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205)
declares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the
Secretary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Metric
implementation may take longer where
the use of the system is initially
impractical or likely to cause significant
inefficiencies in the accomplishment of
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federally-funded activities. Federal
awarding agencies shall follow the
provisions of E.O. 12770, “Metric Usage
in Federal Government Programs.”

8§2543.16 Resource Conservation and
Recovery Act.

Under the Act Resource Conservation
and Recovery Act (42 U.S.C. 6962), any
State agency or agency of a political
subdivision of a State which is using
appropriated Federal funds must
comply with Section 6002. Section 6002
requires that preference be given in
procurement programs to the purchase
of specific products containing recycled
materials identified in guidelines
developed by the Environmental
Protection Agency (EPA) (40 CFR parts
247-254).

Accordingly, State and local
institutions of higher education,
hospitals, and non-profit organizations
that receive direct Federal awards or
other Federal funds shall give
preference in their procurement
programs funded with Federal funds to
the purchase of recycled products
pursuant to the EPA guidelines.

§2543.17 Certifications and
representations.

Unless prohibited by statute or
codified regulation, each Federal
awarding agency is authorized and
encouraged to allow recipients to
submit certifications and
representations required by statute,
executive order, or regulation on an
annual basis, if the recipients have
ongoing and continuing relationships
with the agency. Annual certifications
and representations shall be signed by
responsible officials with the authority
to ensure recipients’ compliance with
the pertinent requirements.

Subpart C—Post-Award Requirements
Financial and Program Management

§2543.20 Purpose of financial and
program management.

Sections 2543.21 through 2543.25
prescribe standards for financial
management systems, methods for
making payments and rules for:
satisfying cost sharing and matching
requirements, accounting for program
income, budget revision approvals,
making audits, determining allowability
of cost, and establishing fund
availability.

§2543.21 Standards for financial
management systems.

(a) Federal awarding agencies shall
require recipients to relate financial data
to performance data and develop unit
cost information whenever practical.

(b) Recipients’ financial management
systems shall provide for the following:
(1) Accurate, current and complete

disclosure of the financial results of
each federally-sponsored project or
program in accordance with the
reporting requirements set forth in
§2543.51. If a Federal awarding agency
requires reporting on an accrual basis
from a recipient that maintains its
records on other than an accrual basis,
the recipient shall not be required to
establish an accrual accounting system.
These recipients may develop such
accrual data for its reports on the basis
of an analysis of the documentation on
hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information
pertaining to Federal awards,
authorizations, obligations, unobligated
balances, assets, outlays, income and
interest.

(3) Effective control over and
accountability for all funds, property
and other assets. Recipients shall
adequately safeguard all such assets and
assure they are used solely for
authorized purposes.

(4) Comparison of outlays with budget
amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer of
funds to the recipient from the U.S.
Treasury and the issuance or
redemption of checks, warrants or
payments by other means for program
purposes by the recipient. To the extent
that the provisions of the Cash
Management Improvement Act (CMIA)
(Pub. L. 101-453) govern, payment
methods of State agencies,
instrumentalities, and fiscal agents shall
be consistent with CMIA Treasury-State
Agreements or the CMIA default
procedures codified at 31 CFR part 205,
“Withdrawal of Cash from the Treasury
for Advances under Federal Grant and
Other Programs.”

(6) Written procedures for
determining the reasonableness,
allocability and allowability of costs in
accordance with the provisions of the
applicable Federal cost principles and
the terms and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its
discretion, may require adequate
bonding and insurance if the bonding

and insurance requirements of the
recipient are not deemed adequate to
protect the interest of the Federal
Government.

(d) The Federal awarding agency may
require adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal
Government’s interest.

(e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies
holding certificates of authority as
acceptable sureties, as prescribed in 31
CFR part 223, ““‘Surety Companies Doing
Business With the United States.”

§2543.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer of
funds from the United States Treasury
and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or
instrumentalities shall be consistent
with Treasury-State CMIA agreements
or default procedures codified at 31 CFR
part 205.

(b) Recipients are to be paid in
advance, provided they maintain or
demonstrate the willingness to
maintain:

(1) written procedures that minimize
the time elapsing between the transfer of
funds and disbursement by the
recipient, and

(2) financial management systems that
meet the standards for fund control and
accountability as established in
§2543.21. Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be timed
to be in accordance with the actual,
immediate cash requirements of the
recipient organization in carrying out
the purpose of the approved program or
project. The timing and amount of cash
advances shall be as close as is
administratively feasible to the actual
disbursements by the recipient
organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
Federal awarding agency to the
recipient.

(1) Advance payment mechanisms
include, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and
reimbursements at least monthly when
electronic fund transfers are not used.
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(d) Requests for Treasury check
advance payment shall be submitted on
SF-270, “Request for Advance or
Reimbursement,” or other forms as may
be authorized by OMB. This form is not
to be used when Treasury check
advance payments are made to the
recipient automatically through the use
of a predetermined payment schedule or
if precluded by special Federal
awarding agency instructions for
electronic funds transfer.

(e) Reimbursement is the preferred
method when the requirements in
paragraph (b) cannot be met. Federal
awarding agencies may also use this
method on any construction agreement,
or if the major portion of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal
assistance constitutes a minor portion of
the project.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days after
receipt of the billing, unless the billing
is improper.

(2) Recipients shall be authorized to
submit request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the
criteria for advance payments and the
Federal awarding agency has
determined that reimbursement is not
feasible because the recipient lacks
sufficient working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. Under
this procedure, the Federal awarding
agency shall advance cash to the
recipient to cover its estimated
disbursement needs for an initial period
generally geared to the awardee’s
disbursing cycle. Thereafter, the Federal
awarding agency shall reimburse the
recipient for its actual cash
disbursements. The working capital
advance method of payment shall not be
used for recipients unwilling or unable
to provide timely advances to their
subrecipient to meet the subrecipient’s
actual cash disbursements.

(9) To the extent available, recipients
shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income,
rebates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by
statute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless:

(1) A recipient has failed to comply
with the project objectives, the terms

and conditions of the award, or Federal
reporting requirements, or

(2) The recipient or subrecipient is
delinquent in a debt to the United States
as defined in OMB Circular A-129,
““Managing Federal Credit Programs.”
Under such conditions, the Federal
awarding agency may, upon reasonable
notice, inform the recipient that
payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal
Government is liquidated.

(i) Standards governing the use of
banks and other institutions as
depositories of funds advanced under
awards are as follows:

(1) Except for situations described in
paragraph (i)(2), Federal awarding
agencies shall not require separate
depository accounts for funds provided
to a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However,
recipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

() Consistent with the national goal of
expanding the opportunities for women-
owned and minority-owned business
enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain
advances of Federal funds in interest
bearing accounts, unless:

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available
interest bearing account would not be
expected to earn interest in excess of
$250 per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(I) For those entities where CMIA and
its implementing regulations do not
apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management System,
Rockville, MD 20852. Interest amounts
up to $250 per year may be retained by
the recipient for administrative expense.
State universities and hospitals shall
comply with CMIA, as it pertains to
interest. If an entity subject to CMIA
uses its own funds to pay pre-award
costs for discretionary awards without
prior written approval from the Federal

awarding agency, it waives its right to
recover the interest under CMIA.

(m) Except as noted elsewhere in this
Circular, only the following forms shall
be authorized for the recipients in
requesting advances and
reimbursements. Federal agencies shall
not require more than an original and
two copies of these forms.

(1) SF-270, Request for Advance or
Reimbursement. Each Federal awarding
agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds transfer
or predetermined advance methods are
not used. Federal awarding agencies,
however, have the option of using this
form for construction programs in lieu
of the SF-271, “‘Outlay Report and
Request for Reimbursement for
Construction Programs.”

(2) SF-271, Outlay Report and
Request for Reimbursement for
Construction Programs. Each Federal
awarding agency shall adopt the SF-271
as the standard form to be used for
requesting reimbursement for
construction programs. However, a
Federal awarding agency may substitute
the SF-270 when the Federal awarding
agency determines that it provides
adequate information to meet Federal
needs.

§2543.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be
accepted as part of the recipient’s cost
sharing or matching when such
contributions meet all of the following
criteria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applicable
cost principles.

(5) Are not paid by the Federal
Government under another award,
except where authorized by Federal
statute to be used for cost sharing or
matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Conform to other provisions of this
Circular, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

(c) Values for recipient contributions
of services and property shall be
established in accordance with the
applicable cost principles. If a Federal
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awarding agency authorizes recipients
to donate buildings or land for
construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing or
matching shall be the lesser of:

(1) The certified value of the
remaining life of the property recorded
in the recipient’s accounting records at
the time of donation, or.

(2) The current fair market value.
However, when there is sufficient
justification, the Federal awarding
agency may approve the use of the
current fair market value of the donated
property, even if it exceeds the certified
value at the time of donation to the
project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and
unskilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an
approved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those
instances in which the required skills
are not found in the recipient
organization, rates shall be consistent
with those paid for similar work in the
labor market in which the recipient
competes for the kind of services
involved. In either case, paid fringe
benefits that are reasonable, allowable,
and allocable may be included in the
valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be valued
at the employee’s regular rate of pay
(plus an amount of fringe benefits that
are reasonable, allowable, and allocable,
but exclusive of overhead costs),
provided these services are in the same
skill for which the employee is normally
paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies
included in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(9) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award:

(1) If the purpose of the award is to
assist the recipient in the acquisition of
equipment, buildings or land, the total
value of the donated property may be
claimed as cost sharing or matching, or.

(2) If the purpose of the award is to
support activities that require the use of
equipment, buildings or land, normally
only depreciation or use charges for
equipment and buildings may be made.
However, the full value of equipment or
other capital assets and fair rental
charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the
recipient, with the following
qualifications.

(1) The value of donated land and
buildings shall not exceed its fair
market value at the time of donation to
the recipient as established by an
independent appraiser (e.g., certified
real property appraiser or General
Services Administration representative)
and certified by a responsible official of
the recipient.

(2) The value of donated equipment
shall not exceed the fair market value of
equipment of the same age and
condition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of
comparable space as established by an
independent appraisal of comparable
space and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements
pertain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be
documented and, to the extent feasible,
supported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, material,
equipment, buildings and land shall be
documented.

§2543.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient
organizations to account for program
income related to projects financed in
whole or in part with Federal funds.

(b) Except as provided in paragraph
(h) below, program income earned
during the project period shall be
retained by the recipient and, in
accordance with Federal awarding
agency regulations or the terms and
conditions of the award, shall be used
in one or more of the ways listed in the
following:

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further
eligible project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When an agency authorizes the
disposition of program income as
described in paragraph (b)(1) or (b)(2),
program income in excess of any limits
stipulated shall be used in accordance
with paragraph (b)(3).

(d) In the event that the Federal
awarding agency does not specify in its
regulations or the terms and conditions
of the award how program income is to
be used, paragraph (b)(3) shall apply
automatically to all projects or programs
except research. For awards that support
research, paragraph (b)(1) shall apply
automatically unless the awarding
agency indicates in the terms and
conditions another alternative on the
award or the recipient is subject to
special award conditions, as indicated
in §2543.14.

(e) Unless Federal awarding agency
regulations or the terms and conditions
of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding
program income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to the
award.

(9) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Standards.
(See §2543.28 through § 2543.36.)

(h) Unless Federal awarding agency
regulations or the terms and condition
of the award provide otherwise,
recipients shall have no obligation to
the Federal Government with respect to
program income earned from license
fees and royalties for copyrighted
material, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (35 U.S.C. 18)
apply to inventions made under an
experimental, developmental, or
research award.

§2543.25 Revision of budget and program
plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and non-
Federal share, or only the Federal share,
depending upon Federal awarding
agency requirements. It shall be related
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to performance for program evaluation
purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards,
recipients shall request prior approvals
from Federal awarding agencies for one
or more of the following program or
budget related reasons:

(1) Change in the scope or the
objective of the project or program (even
if there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the
approved project director or principal
investigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval is
required by the Federal awarding
agency.

(6) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in
accordance with OMB Circular A-21,
“‘Cost Principles for Institutions of
Higher Education,” OMB Circular A—
122, **Cost Principles for Non-Profit
Organizations,” or 45 CFR part 74
Appendix E, “Principles for
Determining Costs Applicable to
Research and Development Under
Grants and Contracts With Hospitals,”
or 48 CFR part 31, “Contract Cost
Principles and Procedures,” as
applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of expense.

(8) Unless described in the
application and funded in the approved
awards, the subaward, transfer or
contracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval
requirements for specific items may be
imposed unless a deviation has been
approved by OMB.

(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this
section, Federal awarding agencies are
authorized, at their option, to waive
cost-related and administrative prior
written approvals required by this
Circular and OMB Circulars A-21 and
A-122. Such waivers may include
authorizing recipients to do any one or
more of the following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval of
the Federal awarding agency. All pre-
award costs are incurred at the
recipient’s risk (i.e., the Federal
awarding agency is under no obligation
to reimburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate to cover such costs).

(2) Initiate a one-time extension of the
expiration date of the award of up to 12
months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must
notify the Federal awarding agency in
writing with the supporting reasons and
revised expiration date at least 10 days
before the expiration date specified in
the award. This one-time extension may
not be exercised merely for the purpose
of using unobligated balances.

(i) The terms and conditions of award
prohibit the extension.

(if) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated
balances to subsequent funding periods.

(4) For awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency’s regulations, the prior
approval requirements described in
paragraph (e) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the
conditions included in paragraph (€)(2)
applies.

(f) The Federal awarding agency may,
at its option, restrict the transfer of
funds among direct cost categories or
programs, functions and activities for
awards in which the Federal share of
the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10
percent of the total budget as last
approved by the Federal awarding
agency. No Federal awarding agency
shall permit a transfer that would cause
any Federal appropriation or part
thereof to be used for purposes other
than those consistent with the original
intent of the appropriation.

(9) All other changes to
nonconstruction budgets, except for the
changes described in paragraph (j), do
not require prior approval.

(h) For construction awards,
recipients shall request prior written
approval promptly from Federal
awarding agencies for budget revisions
whenever (1), (2) or (3) apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

(3) A revision is desired which
involves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in Section
§2543.27.

(i) No other prior approval
requirements for specific items may be
imposed unless a deviation has been
approved by OMB.

(J) When a Federal awarding agency
makes an award that provides support
for both construction and
nonconstruction work, the Federal
awarding agency may require the
recipient to request prior approval from
the Federal awarding agency before
making any fund or budget transfers
between the two types of work
supported.

(k) For both construction and
nonconstruction awards, Federal
awarding agencies shall require
recipients to notify the Federal
awarding agency in writing promptly
whenever the amount of Federal
authorized funds is expected to exceed
the needs of the recipient for the project
period by more than $5,000 or five
percent of the Federal award, whichever
is greater. This notification shall not be
required if an application for additional
funding is submitted for a continuation
award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal awarding
agency indicates a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budget
revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§2543.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations shall be
subject to the audit requirements
contained in OMB Circular A-133,
“Audits of Institutions of Higher
Education and Other Non-Profit
Institutions.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act (31
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U.S.C. 7501-7) and Federal awarding
agency regulations implementing OMB
Circular A-128, “Audits of State and
Local Governments.”

(c) Hospitals not covered by the audit
provisions of OMB Circular A-133 shall
be subject to the audit requirements of
the Federal awarding agencies.

(d) Commercial organizations shall be
subject to the audit requirements of the
Federal awarding agency or the prime
recipient as incorporated into the award
document.

§2543.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for determining
allowable costs. Allowability of costs
shall be determined in accordance with
the cost principles applicable to the
entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A-87, “Cost Principles for State
and Local Governments.” The
allowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, ““Cost Principles for
Non-Profit Organizations.” The
allowability of costs incurred by
institutions of higher education is
determined in accordance with the
provisions of OMB Circular A-21, ““Cost
Principles for Educational Institutions.”
The allowability of costs incurred by
hospitals is determined in accordance
with the provisions of Appendix E of 45
CFR part 74, “Principles for
Determining Costs Applicable to
Research and Development Under
Grants and Contracts with Hospitals.”
The allowability of costs incurred by
commercial organizations and those
non-profit organizations listed in
Attachment C to Circular A-122 is
determined in accordance with the
provisions of the Federal Acquisition
Regulation (FAR) at 48 CFR part 31.

§2543.28 Period of availability of funds.

Where a funding period is specified,
a recipient may charge to the grant only
allowable costs resulting from
obligations incurred during the funding
period and any pre-award costs
authorized by the Federal awarding
agency.

Property Standards

§2543.30 Purpose of property standards.
Sections 2543.31 through 2543.37 set
forth uniform standards governing
management and disposition of property
furnished by the Federal Government
whose cost was charged to a project
supported by a Federal award. Federal

awarding agencies shall require
recipients to observe these standards
under awards and shall not impose
additional requirements, unless
specifically required by Federal statute.
The recipient may use its own property
management standards and procedures
provided it observes the provisions of
§2543.31 through § 2543.37.

§2543.31 Insurance coverage.
Recipients shall, at a minimum,
provide the equivalent insurance
coverage for real property and
equipment acquired with Federal funds
as provided to property owned by the
recipient. Federally-owned property
need not be insured unless required by
the terms and conditions of the award.

§2543.32 Real property.

Each Federal awarding agency shall
prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such requirements,
at a minimum, shall contain the
following:

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property without
approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding
agency for the use of real property in
other federally-sponsored projects when
the recipient determines that the
property is no longer needed for the
purpose of the original project. Use in
other projects shall be limited to those
under federally-sponsored projects (i.e.,
awards) or programs that have purposes
consistent with those authorized for
support by the Federal awarding agency.

(c) When the real property is no
longer needed as provided in
paragraphs (a) and (b), the recipient
shall request disposition instructions
from the Federal awarding agency or its
successor Federal awarding agency. The
Federal awarding agency shall observe
one or more of the following disposition
instructions.

(1) The recipient may be permitted to
retain title without further obligation to
the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attributable
to the Federal participation in the
project.

(2) The recipient may be directed to
sell the property under guidelines
provided by the Federal awarding

agency and pay the Federal Government
for that percentage of the current fair
market value of the property attributable
to the Federal participation in the
project (after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is authorized or required to
sell the property, proper sales
procedures shall be established that
provide for competition to the extent
practicable and result in the highest
possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such cases,
the recipient shall be entitled to
compensation for its attributable
percentage of the current fair market
value of the property.

§2543.33 Federally-owned and exempt
property.

(a) Federally-owned property.

(1) Title to federally-owned property
remains vested in the Federal
Government. Recipients shall submit
annually an inventory listing of
federally-owned property in their
custody to the Federal awarding agency.
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to the
Federal awarding agency for further
Federal agency utilization.

(2) If the Federal awarding agency has
no further need for the property, it shall
be declared excess and reported to the
General Services Administration, unless
the Federal awarding agency has
statutory authority to dispose of the
property by alternative methods (e.g.,
the authority provided by the Federal
Technology Transfer Act (15 U.S.C.
3710(1)) to donate research equipment to
educational and non-profit
organizations in accordance with E.O.
12821, “Improving Mathematics and
Science Education in Support of the
National Education Goals”).
Appropriate instructions shall be issued
to the recipient by the Federal awarding
agency.

(b) Exempt property. When statutory
authority exists, the Federal awarding
agency has the option to vest title to
property acquired with Federal funds in
the recipient without further obligation
to the Federal Government and under
conditions the Federal awarding agency
considers appropriate. Such property is
“‘exempt property.” Should a Federal
awarding agency not establish
conditions, title to exempt property
upon acquisition shall vest in the
recipient without further obligation to
the Federal Government.
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§2543.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions of
this section.

(b) The recipient shall not use
equipment acquired with Federal funds
to provide services to non-Federal
outside organizations for a fee that is
less than private companies charge for
equivalent services, unless specifically
authorized by Federal statute, for as
long as the Federal Government retains
an interest in the equipment.

(c) The recipient shall use the
equipment in the project or program for
which it was acquired as long as
needed, whether or not the project or
program continues to be supported by
Federal funds and shall not encumber
the property without approval of the
Federal awarding agency. When no
longer needed for the original project or
program, the recipient shall use the
equipment in connection with its other
federally-sponsored activities, in the
following order of priority:

(1) Activities sponsored by the
Federal awarding agency which funded
the original project; then

(2) activities sponsored by other
Federal awarding agencies.

(d) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the
equipment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by the Federal awarding
agency that financed the equipment;
second preference shall be given to
projects or programs sponsored by other
Federal awarding agencies. If the
equipment is owned by the Federal
Government, use on other activities not
sponsored by the Federal Government
shall be permissible if authorized by the
Federal awarding agency. User charges
shall be treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the proceeds
to offset the costs of the replacement
equipment subject to the approval of the
Federal awarding agency.

(f) The recipient’s property
management standards for equipment
acquired with Federal funds and
federally-owned equipment shall
include all of the following:

(1) Equipment records shall be
maintained accurately and shall include
the following information.

(i) A description of the equipment.

(i) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other
identification number.

(iii) Source of the equipment,
including the award number.

(iv) Whether title vests in the
recipient or the Federal Government.

(v) Acquisition date (or date received,
if the equipment was furnished by the
Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the
equipment (not applicable to equipment
furnished by the Federal Government).

(vii) Location and condition of the
equipment and the date the information
was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data,
including date of disposal and sales
price or the method used to determine
current fair market value where a
recipient compensates the Federal
awarding agency for its share.

(2) Equipment owned by the Federal
Government shall be identified to
indicate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results reconciled
with the equipment records at least once
every two years. Any differences
between quantities determined by the
physical inspection and those shown in
the accounting records shall be
investigated to determine the causes of
the difference. The recipient shall, in
connection with the inventory, verify
the existence, current utilization, and
continued need for the equipment.

(4) A control system shall be in effect
to insure adequate safeguards to prevent
loss, damage, or theft of the equipment.
Any loss, damage, or theft of equipment
shall be investigated and fully
documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment,
proper sales procedures shall be
established which provide for
competition to the extent practicable
and result in the highest possible return.

(9) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in
accordance with the following
standards. For equipment with a current
per unit fair market value of $5,000 or
more, the recipient may retain the
equipment for other uses provided that
compensation is made to the original
Federal awarding agency or its

successor. The amount of compensation
shall be computed by applying the
percentage of Federal participation in
the cost of the original project or
program to the current fair market value
of the equipment. If the recipient has no
need for the equipment, the recipient
shall request disposition instructions
from the Federal awarding agency. The
Federal awarding agency shall
determine whether the equipment can
be used to meet the agency’s
requirements. If no requirement exists
within that agency, the availability of
the equipment shall be reported to the
General Services Administration by the
Federal awarding agency to determine
whether a requirement for the
equipment exists in other Federal
agencies. The Federal awarding agency
shall issue instructions to the recipient
no later than 120 calendar days after the
recipient’s request and the following
procedures shall govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s
request, the recipient shall sell the
equipment and reimburse the Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or
program. However, the recipient shall
be permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling
expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the
recipient shall be reimbursed by the
Federal Government by an amount
which is computed by applying the
percentage of the recipient’s
participation in the cost of the original
project or program to the current fair
market value of the equipment, plus any
reasonable shipping or interim storage
costs incurred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
Federal awarding agency for such costs
incurred in its disposition.

(4) The Federal awarding agency may
reserve the right to transfer the title to
the Federal Government or to a third
party named by the Federal Government
when such third party is otherwise
eligible under existing statutes. Such
transfer shall be subject to the following
standards.

(i) The equipment shall be
appropriately identified in the award or
otherwise made known to the recipient
in writing.

(ii) The Federal awarding agency shall
issue disposition instructions within
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120 calendar days after receipt of a final
inventory. The final inventory shall list
all equipment acquired with grant funds
and federally-owned equipment. If the
Federal awarding agency fails to issue
disposition instructions within the 120
calendar day period, the recipient shall
apply the standards of this section, as
appropriate.

(iii) When the Federal awarding
agency exercises its right to take title,
the equipment shall be subject to the
provisions for federally-owned
equipment.

§2543.35 Supplies and other expendable
property.

(a) Title to supplies and other
expendable property shall vest in the
recipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5,000 in total aggregate
value upon termination or completion
of the project or program and the
supplies are not needed for any other
federally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored
activities or sell them, but shall, in
either case, compensate the Federal
Government for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use
supplies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equivalent
services, unless specifically authorized
by Federal statute as long as the Federal
Government retains an interest in the
supplies.

§2543.36

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserve a
royalty-free, nonexclusive and
irrevocable right to reproduce, publish,
or otherwise use the work for Federal
purposes, and to authorize others to do
S0.

(b) Recipients are subject to
applicable regulations governing patents
and inventions, including government-
wide regulations issued by the
Department of Commerce at 37 CFR part
401, “Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts and Cooperative
Agreements.”

(c) Unless waived by the Federal
awarding agency, the Federal
Government has the right to:

Intangible property.

(1) Obtain, reproduce, publish or
otherwise use the data first produced
under an award, and

(2) Authorize others to receive,
reproduce, publish, or otherwise use
such data for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon
acquisition in the recipient. The
recipient shall use that property for the
originally-authorized purpose, and the
recipient shall not encumber the
property without approval of the
Federal awarding agency. When no
longer needed for the originally
authorized purpose, disposition of the
intangible property shall occur in
accordance with the provisions of
paragraph §2543.34 (g).

§2543.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the
recipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record liens or other appropriate notices
of record to indicate that personal or
real property has been acquired or
improved with Federal funds and that
use and disposition conditions apply to
the property.

Procurement Standards

§2543.40 Purpose of procurement
standards.

Sections § 2543.41 through § 2543.48
set forth standards for use by recipients
in establishing procedures for the
procurement of supplies and other
expendable property, equipment, real
property and other services with Federal
funds. These standards are furnished to
ensure that such materials and services
are obtained in an effective manner and
in compliance with the provisions of
applicable Federal statutes and
executive orders. No additional
procurement standards or requirements
shall be imposed by the Federal
awarding agencies upon recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB.

§2543.41 Recipient responsibilities.
The standards contained in this
section do not relieve the recipient of
the contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without
recourse to the Federal awarding
agency, regarding the settlement and
satisfaction of all contractual and
administrative issues arising out of

procurements entered into in support of
an award or other agreement. This
includes disputes, claims, protests of
award, source evaluation or other
matters of a contractual nature. Matters
concerning violation of statute are to be
referred to such Federal, State or local
authority as may have proper
jurisdiction.

§2543.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or agent
shall participate in the selection, award,
or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an
organization which employs or is about
to employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor accept
gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However,
recipients may set standards for
situations in which the financial interest
is not substantial or the gift is an
unsolicited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by officers,
employees, or agents of the recipient.

§2543.43 Competition.

All procurement transactions shall be
conducted in a manner to provide, to
the maximum extent practical, open and
free competition. The recipient shall be
alert to organizational conflicts of
interest as well as noncompetitive
practices among contractors that may
restrict or eliminate competition or
otherwise restrain trade. In order to
ensure objective contractor performance
and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for bids
and/or requests for proposals shall be
excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors
considered. Solicitations shall clearly
set forth all requirements that the bidder
or offeror shall fulfill in order for the bid
or offer to be evaluated by the recipient.
Any and all bids or offers may be
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rejected when it is in the recipient’s
interest to do so.

§2543.44 Procurement procedures.

(a) All recipients shall establish
written procurement procedures. These
procedures shall provide for, at a
minimum, that:

(1) Recipients avoid purchasing
unnecessary items,

(2) Where appropriate, an analysis is
made of lease and purchase alternatives
to determine which would be the most
economical and practical procurement
for the Federal Government, and

(3) Solicitations for goods and
services provide for all of the following:

(i) A clear and accurate description of
the technical requirements for the
material, product or service to be
procured. In competitive procurements,
such a description shall not contain
features which unduly restrict
competition.

(i) Requirements which the bidder/
offeror must fulfill and all other factors
to be used in evaluating bids or
proposals.

(iii) A description, whenever
practicable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “brand
name or equal’ descriptions that
bidders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent
practicable and economically feasible,
for products and services that conserve
natural resources and protect the
environment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever possible.
Recipients of Federal awards shall take
all of the following steps to further this
goal.

(1) Ensure that small businesses,
minority-owned firms, and women’s
business enterprises are used to the
fullest extent practicable.

(2) Make information on forthcoming
opportunities available and arrange time
frames for purchases and contracts to
encourage and facilitate participation by
small businesses, minority-owned firms,
and women’s business enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned firms,
and women’s business enterprises.

(4) Encourage contracting with
consortiums of small businesses,
minority-owned firms and women’s
business enterprises when a contract is
too large for one of these firms to handle
individually.

(5) Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration and the
Department of Commerce’s Minority
Business Development Agency in the
solicitation and utilization of small
businesses, minority-owned firms and
women’s business enterprises.

(c) The type of procuring instruments
used (e.qg., fixed price contracts, cost
reimbursable contracts, purchase orders,
and incentive contracts) shall be
determined by the recipient but shall be
appropriate for the particular
procurement and for promoting the best
interest of the program or project
involved. The ““cost-plus-a-percentage-
of-cost” or ““percentage of construction
cost” methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess the
potential ability to perform successfully
under the terms and conditions of the
proposed procurement. Consideration
shall be given to such matters as
contractor integrity, record of past
performance, financial and technical
resources or accessibility to other
necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’
implementation of E.O.s 12549 and
12689, ‘““Debarment and Suspension.”

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and
procurement documents, such as
request for proposals or invitations for
bids, independent cost estimates, etc.,
when any of the following conditions
apply. .

(1) A recipient’s procurement
procedures or operation fails to comply
with the procurement standards in the
Federal awarding agency’s
implementation of this Circular.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is
expected to exceed the small purchase
threshold, specifies a ““brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent low
bidder under a sealed bid procurement.

(5) A proposed contract modification
changes the scope of a contract or

increases the contract amount by more
than the amount of the small purchase
threshold.

§2543.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price analysis
may be accomplished in various ways,
including the comparison of price
quotations submitted, market prices and
similar indicia, together with discounts.
Cost analysis is the review and
evaluation of each element of cost to
determine reasonableness, allocability
and allowability.

§2543.46 Procurement records.

Procurement records and files for
purchases in excess of the small
purchase threshold shall include the
following at a minimum:

(a) basis for contractor selection;

(b) justification for lack of
competition when competitive bids or
offers are not obtained; and

(c) basis for award cost or price.

§2543.47 Contract administration.

A system for contract administration
shall be maintained to ensure contractor
conformance with the terms, conditions
and specifications of the contract and to
ensure adequate and timely follow up of
all purchases. Recipients shall evaluate
contractor performance and document,
as appropriate, whether contractors
have met the terms, conditions and
specifications of the contract.

§2543.48 Contract provisions.

The recipient shall include, in
addition to provisions to define a sound
and complete agreement, the following
provisions in all contracts. The
following provisions shall also be
applied to subcontracts.

(a) Contracts in excess of the small
purchase threshold shall contain
contractual provisions or conditions
that allow for administrative,
contractual, or legal remedies in
instances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(b) All contracts in excess of the small
purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected and
the basis for settlement. In addition,
such contracts shall describe conditions
under which the contract may be
terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.
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(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or
subcontracts exceeding $100,000, the
Federal awarding agency may accept the
bonding policy and requirements of the
recipient, provided the Federal
awarding agency has made a
determination that the Federal
Government’s interest is adequately
protected. If such a determination has
not been made, the minimum
requirements shall be as follows.

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee’ shall consist
of a firm commitment such as a bid
bond, certified check, or other
negotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond” is
one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the
contract price. A “payment bond” is one
executed in connection with a contract
to assure payment as required by statute
of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies
holding certificates of authority as
acceptable sureties pursuant to 31 CFR
part 223, “‘Surety Companies Doing
Business with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that the
recipient, the Federal awarding agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives, shall have access to any
books, documents, papers and records
of the contractor which are directly
pertinent to a specific program for the
purpose of making audits, examinations,
excerpts and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the

procurement provisions of Appendix A
to this Circular, as applicable.

Reports and Records

§2543.50 Purpose of reports and records.

Sections § 2543.51 through § 2543.53
set forth the procedures for monitoring
and reporting on the recipient’s
financial and program performance and
the necessary standard reporting forms.
They also set forth record retention
requirements.

§2543.51 Monitoring and reporting
program performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activity
supported by the award. Recipients
shall monitor subawards to ensure
subrecipients have met the audit
requirements as delineated in Section
§2543.26.

(b) The Federal awarding agency shall
prescribe the frequency with which the
performance reports shall be submitted.
Except as provided in paragraph
§2543.51(f), performance reports shall
not be required more frequently than
quarterly or, less frequently than
annually. Annual reports shall be due
90 calendar days after the grant year;
quarterly or semi-annual reports shall be
due 30 days after the reporting period.
The Federal awarding agency may
require annual reports before the
anniversary dates of multiple year
awards in lieu of these requirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

(c) If inappropriate, a final technical
or performance report shall not be
required after completion of the project.

(d) When required, performance
reports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparison of actual
accomplishments with the goals and
objectives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output of
programs or projects can be readily
quantified, such quantitative data
should be related to cost data for
computation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information
including, when appropriate, analysis
and explanation of cost overruns or high
unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately notify
the Federal awarding agency of
developments that have a significant

impact on the award-supported
activities. Also, notification shall be
given in the case of problems, delays, or
adverse conditions which materially
impair the ability to meet the objectives
of the award. This notification shall
include a statement of the action taken
or contemplated, and any assistance
needed to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
5 CFR part 1320 when requesting
performance data from recipients.

§2543.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial
information from recipients.

(1) SF-269 or SF—269A, Financial
Status Report.

(i) Each Federal awarding agency
shall require recipients to use the SF—
269 or SF—269A to report the status of
funds for all nonconstruction projects or
programs. A Federal awarding agency
may, however, have the option of not
requiring the SF-269 or SF-269A when
the SF-270, Request for Advance or
Reimbursement, or SF-272, Report of
Federal Cash Transactions, is
determined to provide adequate
information to meet its needs, except
that a final SF-269 or SF-269A shall be
required at the completion of the project
when the SF-270 is used only for
advances.

(ii) The Federal awarding agency shall
prescribe whether the report shall be on
a cash or accrual basis. If the Federal
awarding agency requires accrual
information and the recipient’s
accounting records are not normally
kept on the accrual basis, the recipient
shall not be required to convert its
accounting system, but shall develop
such accrual information through best
estimates based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Financial Status Report for each project
or program, considering the size and
complexity of the particular project or
program. However, the report shall not
be required more frequently than
quarterly or less frequently than
annually. A final report shall be
required at the completion of the
agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SF-269 or SF-269A (an original and no
more than two copies) no later than 30
days after the end of each specified
reporting period for quarterly and semi-
annual reports, and 90 calendar days for
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annual and final reports. Extensions of
reporting due dates may be approved by
the Federal awarding agency upon
request of the recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(i) When funds are advanced to
recipients the Federal awarding agency
shall require each recipient to submit
the SF-272 and, when necessary, its
continuation sheet, SF-272a. The
Federal awarding agency shall use this
report to monitor cash advanced to
recipients and to obtain disbursement
information for each agreement with the
recipients.

(i) Federal awarding agencies may
require forecasts of Federal cash
requirements in the “Remarks’ section
of the report.

(iii) When practical and deemed
necessary, Federal awarding agencies
may require recipients to report in the
“Remarks” section the amount of cash
advances received in excess of three
days. Recipients shall provide short
narrative explanations of actions taken
to reduce the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
The Federal awarding agencies may
require a monthly report from those
recipients receiving advances totaling
$1 million or more per year.

(v) Federal awarding agencies may
waive the requirement for submission of
the SF-272 for any one of the following
reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the Federal awarding
agency’s opinion, the recipient’s
accounting controls are adequate to
minimize excessive Federal advances;
or,
(C) When the electronic payment
mechanisms provide adequate data.

(b) When the Federal awarding agency
needs additional information or more
frequent reports, the following shall be
observed.

(1) When additional information is
needed to comply with legislative
requirements, Federal awarding
agencies shall issue instructions to
require recipients to submit such
information under the ““Remarks”
section of the reports.

(2) When a Federal awarding agency
determines that a recipient’s accounting
system does not meet the standards in
Section §2543.21, additional pertinent
information to further monitor awards
may be obtained upon written notice to

the recipient until such time as the
system is brought up to standard. The
Federal awarding agency, in obtaining
this information, shall comply with
report clearance requirements of 5 CFR
part 1320.

(3) Federal awarding agencies are
encouraged to shade out any line item
on any report if not necessary.

(4) Federal awarding agencies may
accept the identical information from
the recipients in machine readable
format or computer printouts or
electronic outputs in lieu of prescribed
formats.

(5) Federal awarding agencies may
provide computer or electronic outputs
to recipients when such expedites or
contributes to the accuracy of reporting.

§2543.53 Retention and access
requirements for records.

(a) This section sets forth
requirements for record retention and
access to records for awards to
recipients. Federal awarding agencies
shall not impose any other record
retention or access requirements upon
recipients.

(b) Financial records, supporting
documents, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of the
final expenditure report or, for awards
that are renewed quarterly or annually,
from the date of the submission of the
quarterly or annual financial report, as
authorized by the Federal awarding
agency. The only exceptions are the
following:

(2) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be
retained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention requirement
is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
paragraph (g) of this section.

(c) Copies of original records may be
substituted for the original records if
authorized by the Federal awarding
agency.

(d) The Federal awarding agency shall
request transfer of certain records to its
custody from recipients when it
determines that the records possess long
term retention value. However, in order
to avoid duplicate record keeping, a

Federal awarding agency may make
arrangements for recipients to retain any
records that are continuously needed for
joint use.

(e) The Federal awarding agency, the
Inspector General, Comptroller General
of the United States, or any of their duly
authorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are
pertinent to the awards, in order to
make audits, examinations, excerpts,
transcripts and copies of such
documents. This right also includes
timely and reasonable access to a
recipient’s personnel for the purpose of
interview and discussion related to such
documents. The rights of access in this
paragraph are not limited to the
required retention period, but shall last
as long as records are retained.

(f) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipients
that are pertinent to an award, except
when the Federal awarding agency can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
U.S.C. 552) if the records had belonged
to the Federal awarding agency.

(9) Indirect cost rate proposals, cost
allocations plans, etc. Paragraphs (g)(1)
and (g)(2) apply to the following types
of documents, and their supporting
records: indirect cost rate computations
or proposals, cost allocation plans, and
any similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(1) If submitted for negotiation. If the
recipient submits to the Federal
awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then the
3-year retention period for its
supporting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit to
the recipient the proposal, plan, or other
computation for negotiation purposes,
then the 3-year retention period for the
proposal, plan, or other computation
and its supporting records starts at the
end of the fiscal year (or other
accounting period) covered by the
proposal, plan, or other computation.
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Termination and Evaluation

§2543.60 Purpose of termination and
enforcement.

Sections § 2543.61 and § 2543.62 set
forth uniform suspension, termination
and enforcement procedures.

§2543.61 Termination.

(a) Awards may be terminated in
whole or in part only if:

(1) By the Federal awarding agency, if
a recipient materially fails to comply
with the terms and conditions of an
award,

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions,
including the effective date and, in the
case of partial termination, the portion
to be terminated, or

(3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons for
such termination, the effective date,
and, in the case of partial termination,
the portion to be terminated. However,
if the Federal awarding agency
determines in the case of partial
termination that the reduced or
modified portion of the grant will not
accomplish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either
paragraphs (a) (1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the
recipient referred to in paragraph
§2543.71(a), including those for
property management as applicable,
shall be considered in the termination of
the award, and provision shall be made
for continuing responsibilities of the
recipient after termination, as
appropriate.

§2543.62 Enforcement.

(a) Remedies for noncompliance. If a
recipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the Federal awarding
agency may, in addition to imposing
any of the special conditions outlined in
Section §2543.14, take one or more of
the following actions, as appropriate in
the circumstances.

(1) Temporarily withhold cash
payments pending correction of the
deficiency by the recipient or more
severe enforcement action by the
Federal awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or
terminate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or other
administrative proceeding to which the
recipient is entitled under any statute or
regulation applicable to the action
involved.

(c) Effects of suspension and
termination. Costs of a recipient
resulting from obligations incurred by
the recipient during a suspension or
after termination of an award are not
allowable unless the awarding agency
expressly authorizes them in the notice
of suspension or termination or
subsequently. Other recipient costs
during suspension or after termination
which are necessary and not reasonably
avoidable are allowable if:

(1) The costs result from obligations
which were properly incurred by the
recipient before the effective date of
suspension or termination, are not in
anticipation of it, and in the case of a
termination, are noncancellable, and

(2) The costs would be allowable if
the award were not suspended or
expired normally at the end of the
funding period in which the termination
takes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
E.O.s 12549 and 12689 and the Federal
awarding agency implementing
regulations (see Section § 2543.13).

Subpart D—After-the-Award
Requirements

§2543.70 Purpose.

Sections § 2543.71 through § 2543.73
contain closeout procedures and other
procedures for subsequent
disallowances and adjustments.

§2543.71 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of
completion of the award, all financial,
performance, and other reports as
required by the terms and conditions of
the award. The Federal awarding agency
may approve extensions when requested
by the recipient.

(b) Unless the Federal awarding
agency authorizes an extension, a
recipient shall liquidate all obligations
incurred under the award not later than
90 calendar days after the funding
period or the date of completion as

specified in the terms and conditions of
the award or in agency implementing
instructions.

(c) The Federal awarding agency shall
make prompt payments to a recipient
for allowable reimbursable costs under
the award being closed out.

(d) The recipient shall promptly
refund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not
authorized to be retained by the
recipient for use in other projects. OMB
Circular A—129 governs unreturned
amounts that become delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a
settlement for any upward or downward
adjustments to the Federal share of costs
after closeout reports are received.

(f) The recipient shall account for any
real and personal property acquired
with Federal funds or received from the
Federal Government in accordance with
Sections § 2543.31 through § 2543.37.

(9) In the event a final audit has not
been performed prior to the closeout of
an award, the Federal awarding agency
shall retain the right to recover an
appropriate amount after fully
considering the recommendations on
disallowed costs resulting from the final
audit.

§2543.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of later
refunds, corrections, or other
transactions.

(3) Audit requirements in Section
§2543.26.

(4) Property management
requirements in Sections § 2543.31
through §2543.37.

(5) Records retention as required in
Section § 2543.53.

(b) After closeout of an award, a
relationship created under an award
may be modified or ended in whole or
in part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the
recipient referred to in paragraph
§2543.73(a), including those for
property management as applicable, are
considered and provisions made for
continuing responsibilities of the
recipient, as appropriate.

8§2543.73 Collection of amounts due.
(a) Any funds paid to a recipient in
excess of the amount to which the
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recipient is finally determined to be
entitled under the terms and conditions
of the award constitute a debt to the
Federal Government. If not paid within
a reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by:

(1) Making an administrative offset
against other requests for
reimbursements,

(2) Withholding advance payments
otherwise due to the recipient,

(3) Taking other action permitted by
statute, or

(b) Except as otherwise provided by
law, the Federal awarding agency shall
charge interest on an overdue debt in
accordance with 4 CFR Chapter I,
“Federal Claims Collection Standards.”

Subpart E—Statutory Compliance

§2543.80 Contract Provisions.

All contracts, awarded by a recipient
including small purchases, shall contain
the following provisions as applicable:

§2543.81 Equal Employment Opportunity.

All contracts shall contain a provision
requiring compliance with E.O. 11246,
“Equal Employment Opportunity,” as
amended by E.O. 11375, “Amending
Executive Order 11246 Relating to Equal
Employment Opportunity,” and as
supplemented by regulations at 41 CFR
part 60, “Office of Federal Contract
Compliance Programs, Equal
Employment Opportunity, Department
of Labor.”

§2543.82 Copeland “Anti-Kickback™ Act.

All contracts and subgrants in excess
of $2000 for construction or repair
awarded by recipients and subrecipients
shall include a provision for compliance
with the Copeland “Anti-Kickback™ Act
(18 U.S.C. 874), as supplemented by
Department of Labor regulations (29
CFR part 3, “Contractors and
Subcontractors on Public Building or
Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’’). The Act provides that each
contractor or subrecipient shall be
prohibited from inducing, by any
means, any person employed in the
construction, completion, or repair of
public work, to give up any part of the
compensation to which he is otherwise
entitled. The recipient shall report all
suspected or reported violations to the
Federal awarding agency.

§2543.83 Davis-Bacon Act.

When required by Federal program
legislation, all construction contracts
awarded by the recipients and
subrecipients of more than $2000 shall
include a provision for compliance with
the Davis-Bacon Act (40 U.S.C. 276a to

a—7) and as supplemented by
Department of Labor regulations (29
CFR part 5, “Labor Standards Provisions
Applicable to Contracts Governing
Federally Financed and Assisted
Construction”). Under this Act,
contractors shall be required to pay
wages to laborers and mechanics at a
rate not less than the minimum wages
specified in a wage determination made
by the Secretary of Labor. In addition,
contractors shall be required to pay
wages not less than once a week. The
recipient shall place a copy of the
current prevailing wage determination
issued by the Department of Labor in
each solicitation and the award of a
contract shall be conditioned upon the
acceptance of the wage determination.
The recipient shall report all suspected
or reported violations to the Federal
awarding agency.

§2543.84 Contract Work Hours and Safety
Standards Act.

Where applicable, all contracts
awarded by recipients in excess of
$2000 for construction contracts and in
excess of $2500 for other contracts that
involve the employment of mechanics
or laborers shall include a provision for
compliance with Sections 102 and 107
of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333), as
supplemented by Department of Labor
regulations (29 CFR part 5). Under
Section 102 of the Act, each contractor
shall be required to compute the wages
of every mechanic and laborer on the
basis of a standard work week of 40
hours. Work in excess of the standard
work week is permissible provided that
the worker is compensated at a rate of
not less than 1%> times the basic rate of
pay for all hours worked in excess of 40
hours in the work week. Section 107 of
the Act is applicable to construction
work and provides that no laborer or
mechanic shall be required to work in
surroundings or under working
conditions which are unsanitary,
hazardous or dangerous. These
requirements do not apply to the
purchases of supplies or materials or
articles ordinarily available on the open
market, or contracts for transportation or
transmission of intelligence.

§2543.85 Rights to Inventions Made Under
a Contract or Agreement.

Contracts or agreements for the
performance of experimental,
developmental, or research work shall
provide for the rights of the Federal
Government and the recipient in any
resulting invention in accordance with
37 CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under

Government Grants, Contracts and
Cooperative Agreements,” and any
implementing regulations issued by the
awarding agency.

§2543.86 Clean Air Act and the Federal
Water Pollution Control Act.

Contracts and subgrants of amounts in
excess of $100,000 shall contain a
provision that requires the recipient to
agree to comply with all applicable
standards, orders or regulations issued
pursuant to the Clean Air Act (42 U.S.C.
7401 et seq.) and the Federal Water
Pollution Control Act as amended (33
U.S.C. 1251 et seq.). Violations shall be
reported to the Federal awarding agency
and the Regional Office of the
Environmental Protection Agency
(EPA).

§2543.87 Byrd Anti-Lobbying Amendment.

Contractors who apply or bid for an
award of $100,000 or more shall file the
required certification. Each tier certifies
to the tier above that it will not and has
not used Federal appropriated funds to
pay any person or organization for
influencing or attempting to influence
an officer or employee of any agency, a
member of Congress, officer or
employee of Congress, or an employee
of a member of Congress in connection
with obtaining any Federal contract,
grant or any other award covered by 31
U.S.C. 1352. Each tier shall also disclose
any lobbying with non-Federal funds
that takes place in connection with
obtaining any Federal award. Such
disclosures are forwarded from tier to
tier up to the recipient.

§2543.88 Debarment and Suspension.

No contract shall be made to parties
listed on the General Services
Administration’s List of Parties
Excluded from Federal Procurement or
Nonprocurement Programs in
accordance with E.O.s 12549 and 12689,
“Debarment and Suspension.” This list
contains the names of parties debarred,
suspended, or otherwise excluded by
agencies, and contractors declared
ineligible under statutory or regulatory
authority other than E.O. 12549.
Contractors with awards that exceed the
small purchase threshold shall provide
the required certification regarding its
exclusion status and that of its principal
employees.

[FR Doc. 95-5625 Filed 3-9-95; 8:45 am]
BILLING CODE 6050-28-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 15
[ET Docket No. 94-32; FCC 95-47]

Spectrum Below 5 GHz Transferred
From Federal Government Use

AGENCY: Federal Communications
Commission.

ACTION: Report and order.

SUMMARY: This First Report and Order
adopts allocations for 50 megahertz of
spectrum that has been transferred from
Federal Government use to private
sector use. This action is necessary to
comply with provisions of the Omnibus
Budget Reconciliation Act of 1993
(Reconciliation Act) that require the
Commission to allocate, and propose
regulations to assign, this spectrum
within 18 months of adoption of the
Reconciliation Act. A companion Notice
of Proposed Rule Making, published
elsewhere in this issue, proposes rules
to govern use of the spectrum allocated
in this Report and Order. Our goal in
taking this action is to provide for use
of spectrum transferred from Federal
Government to private sector use in a
way that will benefit the public by
providing for the introduction of new
services and devices and enhance
existing services and devices.

EFFECTIVE DATE: April 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Steve Sharkey, Office of Engineering
and Technology, (202) 739-0723.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s First
Report and Order, ET Docket No. 94-32,
FCC 95-47, adopted February 7, 1995,
and released February 17, 1995. The full
text of this First Report and Order is
available for inspection during normal
business hours in the Records Room of
the Federal Communications
Commission, room 239, 1919 M St.,
NW., Washington, DC. The complete
text may be purchased from the
Commission’s copy contractor, ITS, Inc.,
2100 M St., NW., suite 140, Washington,
DC 20037, telephone (202) 857—3800.

Summary of First Report and Order
(R&O)

1. The purpose of this R&O is to adopt
allocations for 50 megahertz of spectrum
that has been transferred from Federal
Government to private sector use as
required by the Omnibus Budget
Reconciliation Act of 1993, Pub. L. No.
103-66, Title VI, section 6001(a)(3), 107
Stat. 312 (approved August 10, 1993)
(Reconciliation Act).

2. In compliance with the provision of
the Reconciliation Act, the Department

of Commerce released a report on
February 10, 1994, which made a
preliminary identification of 200
megahertz of spectrum for reallocation
from Federal Government to private
sector use, including 50 megahertz at
2390-2400 MHz, 2402-2417 MHz, and
4660-4685 MHz identified for
immediate availability. The
Reconciliation Act requires that, by
February 10, 1995, the Commission
allocate, and propose regulations to
assign, the 50 megahertz of spectrum
that is immediately available. On
November 8, 1994, we released a Notice
of Proposed Rule Making, 59 FR 59393
(12/17/94), in this proceeding proposing
that all 50 megahertz of immediately
available spectrum be allocated for
Fixed and Mobile service. As an
alternative to allocating this spectrum
generally for Fixed and Mobile services,
the Notice of Proposed Rule Making
requested comment on the possible
allocation of these bands for specific
communications services including an
aeronautical audio/visual service to
provide real time information and
entertainment aboard aircraft, wireless
local loop service, broadcast auxiliary
services to support advanced television,
unlicensed PCS, low-power
communications, either on a licensed or
unlicensed basis, and continued use of
some of this spectrum by the amateur
community.

3. Based on the record in this
proceeding, the Commission determined
that an approach that provides spectrum
for both unlicensed devices and Fixed
and Mobile services would best serve
the public interest. Taking into account
the unique nature of some of the bands
under consideration, the current
communications environment, and the
suggestions of the commenting parties,
we find it is desirable to allocate 25
megahertz for specific services and
devices and 25 megahertz for Fixed and
Mobile operations. In particular, we are
providing 25 megahertz for use by
unlicensed devices and the Amateur
service and 25 megahertz for Fixed and
Mobile operations. Specifically, we are
allocating the 2390-2400 MHz band for
use by unlicensed asynchronous
Personal Communications Services
(PCS) devices, providing for continued
use of the 2402-2417 MHz band by
devices operating in accordance with
Part 15 of our Rules, allocating both of
these bands for use by the Amateur
service on a primary basis, and
allocating the band 4660-4685 MHz for
use by Fixed and Mobile services. The
2390-2400 MHz and 2402-2417 MHz
bands will be governed by existing
applicable rules. In a companion

Second Notice of Proposed Rule
Making, the Commission proposed rules
for use of the 4660—4685 MHz band. The
allocations adopted in this Report and
Order will benefit the public by
providing for the introduction of new
services and devices and the
enhancement of existing services and
devices. These new and enhanced
services and uses will create new jobs,
foster economic growth, and improve
access to communications by industry
and the American public.

Final Regulatory Flexibility Analysis

1. Need and purpose of this action:
This Report and Order allocates 50
megahertz of spectrum that was
transferred from Federal Government to
private sector use. Transfer and
allocation of this spectrum was required
by the Omnibus Budget Reconciliation
Act of 1993.

2. Summary of the issues raised by the
public comments in response to the
Initial Regulatory Flexibility Analysis:
There were no comments submitted in
response to the Initial Regulatory
Flexibility Analysis.

3. Significant alternatives considered:
Commenters in this proceeding
supported allocating the spectrum
under consideration for a number of
various services. These services include
wireless local loops, a ground-to-air
aeronautical audio/video service,
mobile satellite service, private services,
unlicensed PCS devices, other
unlicensed devices, amateur service,
interactive data, audio and video
services, fixed service, mobile services,
and broadcast auxiliary services. This
Report and Order considers all of these
uses and provides analysis regarding
each. As a result of this analysis, the
Commission determined that the action
taken in this Report and Order would
provide the most beneficial use of the
spectrum under consideration.

Paperwork Reduction

This proposal has been analyzed with
respect to the Paperwork Reduction Act
of 1980 and found to contain no new or
modified form, information collection
and/or recordkeeping, disclosure or
record retention requirements and will
not increase the burden hours imposed
on the public.

List of Subjects

47 CFR Part 2
Radio.

47 CFR Part 15

Communications equipment,
Computer technology, Labeling, Radio.
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Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

Parts 2 and 15 of Chapter | of Title 47
of the Code of Federal Regulations are
amended as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for Part 2
continues to read as follows:

Authority: Sec. 4, 302, 303, and 307 of the
Communications Act of 1934, as amended,
47 U.S.C. 154, 302, 303 and 307, unless
otherwise noted.

2. Section 2.106, the Table of
Frequency Allocations, is amended to
read as follows:

a. In the 2390-2450 MHz band and
the 4500—-4800 MHz band, revise all
columns to read as follows:

§2.106 Table of Frequency Allocations.

* * * * *

International table

United States table

FCC use designators

Region 1—allo-  Region 2—allo-  Region 3—allo- Govemment Non-Govemment Rule part(s) Special-use fre-
cation MHz cation MHz cation MHz Allocation MHz Allocation MHz quencies
1) ) 3 4 ®) (6)
* * * * * * *
2300-2450 2300-2450 2300-2450 2300-2310 2300-2310
FIXED. FIXED. FIXED. RADIOLOCATION. Amateur. Amateur (97).
MOBILE. MOBILE. MOBILE. Fixed.
Amateur. RADIO- RADIO- Mobile.
LOCATION. LOCATION.
Radiolocation. Amateur. Amateur. US253 G2 US253
2310-2360 2310-2360
Mobile. BROADCASTING- Digital
Radiolocation. SATELLITE. Audio Radio
Fixed. Mobile. Services.
751B US276 US327 751B US276
us327
US328 G2 G120 us328
2360-2390 2360-2390
MOBILE. MOBILE.
RADIOLOCATION.
Fixed.
US276 G2 G120 us276
2390-2400 2390-2400 Radio Fre-
AMATEUR. quency De-
G122 vices (15).
AMATEUR (97)
2400-2402 2400-2402
RADIOLOCATION. Amateur. Amateur (97).
664 752 G2 664 752
664 751A 752 664 750B 751 664 750B 751 2402-2417 2402-2417 AMATEUR (97).
751B 752 751B 752 AMATEUR. Radio Fre-
quency
664 752 G122 664 752 Devices (15).
2417-2450 2417-2450
RADIOLOCATION. Amateur. Amateur (97).
664 752 G2 664 752
* * * * * * *
4500-4800 4500-4800 4500-4800 4500-4660 4500-4660
FIXED. FIXED-SATELLITE
FIXED. FIXED. FIXED. MOBILE. (space-to-Earth).
FIXED-SAT- FIXED-SAT- FIXED-SAT- us245 792A US245
ELLITE ELLITE ELLITE
(space-to- (space-to- (space-to-
Earth) Earth) Earth)
792A. 792A. 792A. 4660-4685 4660-4685
MOBILE. MOBILE. MOBILE.
FIXED.
FIXED-SATELLITE
(space-to-Earth).
MOBILE.
G122 792A US245
4685-4800 4685-4800
FIXED. FIXED-SATELLITE
MOBILE. (space-to-Earth).
us245 792A US245

* * *
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b. Government footnote G2 is revised
and Government footnote G122 is added
to read as follows:

Government (G) Footnotes
* * * * *

G2 In the bands 216-225, 420-450 (except
as provided by US 217), 890-902, 928-942,
1300-1400, 2300-2390, 2400-2402, 2417—
2450, 2700-2900, 5650-5925, and 9000-9200
MHz, the Government radiolocation is
limited to the military services.

* * * * *

G122 The bands 2390-2400, 2402-2417
and 4660-4685 MHz were identified for
immediate reallocation, effective August 10,
1994, for exclusive non-Government use
under Title VI of the Omnibus Budget
Reconciliation Act of 1993. Effective August
10, 1994, any Government operations in
these bands are on a non-interference basis
to authorized non-Government operations
and shall not hinder the implementation of
any non-Government operations.

PART 15—RADIO FREQUENCY
DEVICES

1. The authority citation for Part 15
continues to read as follows:

Authority: Sec. 4, 302, 303, 304, and 307
of the Communications Act of 1934, as
amended, 47 U.S.C. 154, 302, 303, 304, and
307.

2. Section 15.301 is revised to read as
follows:

§15.301 Scope.

This subpart sets out the regulations
for unlicensed personal
communications services (PCS) devices
operating in the 1910-1930 MHz and
2390-2400 MHz frequency bands.

3. Section 15.303 is amended by
revising paragraph (g) to read as follows:

§15.303 Definitions.
* * * * *

(9) Personal Communications Services
(PCS) Devices [Unlicensed]. Intentional
radiators operating in the frequency
bands 1910-1930 MHz and 2390-2400
MHZz that provide a wide array of mobile
and ancillary fixed communication
services to individuals and businesses.
* * * * *

4, Section 15.311 is revised to read as
follows:

§15.311 Labelling requirements.

In addition to the labelling
requirements of § 15.19(a)(3), all devices
operating in the frequency band 1910-
1930 MHz authorized under this subpart
must bear a prominently located label
with the following statement:

Installation of this equipment is subject to
notification and coordination with UTAM,
Inc. Any relocation of this equipment must
be coordinated through, and approved by
UTAM. UTAM may be contacted at [insert
UTAM’s toll-free number].

5. Section 15.319 is amended by
revising the first sentence of paragraph
(a) to read as follows:

§15.319 General technical requirements.

(a) The 1910-1920 MHz and 2390-
2400 MHz bands are limited to use by
asynchronous devices under the

requirements of §15.321. * * *
* * * * *

6. Section 15.321 is amended by
revising the heading, paragraphs (a) and
(b) and the first sentence of paragraph
(e) to read as follows:

§15.321 Specific requirements for
asynchronous devices operating in the
1910-1920 MHz and 2390-2400 MHz bands.

(a) Operation shall be contained
within either or both of the 1910-1920
MHz and 2390-2400 MHz bands. The
emission bandwidth of any intentional
radiator operating in these bands shall
be no less than 500 kHz.

(b) All systems of less than 2.5 MHz
emission bandwidth shall start
searching for an available spectrum
window within 3 MHz of the band edge
at 1910, 1920, 2390, or 2400 MHz while
systems of more than 2.5 MHz emission
bandwidth will first occupy the center
half of the band. Devices with an
emission bandwidth of less than 1.0
MHz may not occupy the center half of
the band if other spectrum is available.

* * * * *

(e) The frequency stability of the
carrier frequency of intentional radiators
operating in accordance with this
section shall be +10 ppm over 10
milliseconds or the interval between
channel access monitoring, whichever is
shorter. * * *

* * * * *

[FR Doc. 95-5382 Filed 3-9-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE
48 CFR Parts 209 and 252

Defense Federal Acquisition
Regulation Supplement; Institutions of
Higher Education

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
public comments.

SUMMARY: The Director of Defense
Procurement is issuing an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to preclude award of contracts
to, or consent to subcontracts with
institutions of higher education which
have been determined to have a policy
of denying, or effectively preventing the

Secretary of Defense from obtaining for
military recruiting purposes entry to
campuses, access to students on
campus, or access to directory
information pertaining to students. The
rule also requires that departments and
agencies shall make no further
payments under existing contracts and
shall initiate termination action if
institutions are determined to have such
a policy.

DATES: Effective Date: March 6, 1995.

Comment Date: Comments on the
interim rule should be submitted to the
address shown below on or before May
9, 1995 to be considered in formulation
of a final rule.

ADDRESSES: Interested parties should
submit written comments to The
Defense Acquisition Regulations
Council, ATTN: Ms. Linda Holcombe,
PDUSD (A&T)DP(DAR), IMD 3D139,
3062 Defense Pentagon, Washington,
D.C. 20301-3062. Telefax number (703)
602—-0350. Please cite DFARS Case 94—
D310 in all correspondence related to
this issue.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda S. Holcombe, (703) 602—-0131.

SUPPLEMENTARY INFORMATION:
A. Background

Section 558 of the National Defense
Authorization Act for Fiscal year 1995
(Pub. L 103-337) provides that no funds
available to the Department of Defense
may be provided by grant or contract to
any institution of higher education that
either (1) has a policy of denying, or (2)
effectively prevents the Secretary of
Defense from obtaining for military
recruiting purposes entry to campuses,
access to students on campuses, or
access to directory information
pertaining to students.

This interim rule establishes a
requirement for all solicitations and
contracts with institutions of higher
education to include a clause which
requires the contractor to represent that
it does not now have and will not in the
future adopt a policy of denying or
effectively preventing the Secretary of
Defense from obtaining for military
recruiting purposes entry to their
campuses, access to students on
campuses, or access to directory
information pertaining to their students.
Institutions found to have such policies
are ineligible for contract award and
payments under existing contracts. In
addition, the Government shall
terminate the contract for the
contractor’s material failure to comply
with the terms and conditions of award.
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B. Regulatory Flexibility Act

The interim rule may have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because the rule restricts agencies from
soliciting offers from, awarding
contracts to, or consenting to
subcontracts with institutions of higher
education which are determined to have
a policy of denying, or effectively
preventing, the Secretary of Defense
from obtaining for military recruiting
purposes entry to campuses, access to
students on campuses, or access to
directory information pertaining to
students. In addition, the interim rule
requires that departments and agencies
shall make no further payments under
existing contracts and shall initiate
termination action if institutions are
determined to have such a policy. A
copy of the Initial Regulatory Flexibility
Analysis has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
Initial Regulatory Flexibility Analysis
may be obtained from Ms. Linda
Holcombe, Defense Acquisition
Regulations Council, 3062 Defense
Pentagon, Washington, D.C. Comments
are invited. Comments from small
entities concerning the affected DFARS
subparts will be considered in
accordance with Section 610 of the Act.
Such comments must be submitted
separately and cite DFARS Case 94—
D310 in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the interim rule does
not impose reporting or recordkeeping
requirements which require the
approval of OMB under 44 U.S.C. 3501,
et seq.

List of Subjects in 48 CFR Parts 209 and
252

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 209 and 252
are amended as follows:

1. The authority citation for 48 CFR
parts 209 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 209—CONTRACTOR
QUALIFICATIONS

2. Subpart 209.4 is amended to add
Sections 209.470, 209.470-1, 209.470-2,
and 209.470-3 as follows:

Subpart 209.4—Debarment,
Suspension, and Ineligibility

* * * * *

209.470 Military recruiting on campus.

209.470-1 Policy.

(a) Section 558 of the National
Defense Authorization Act for Fiscal
Year 1995 (Pub. L. 103-337), provides
that no funds available to the
Department of Defense may be provided
by grant or contract to any institution of
higher education that either—

(1) Has a policy of denying—

(i) Entry to campuses or access to
students on campus; or

(ii) Access to directory information
pertaining to students; or

(2) Effectively prevents the Secretary
of Defense from obtaining for military
recruiting purposes—

(i) Entry to campuses or access to
students on campus; or

(ii) Access to directory information
pertaining to students.

(b) Institutions of higher education
that are determined under the
procedures prescribed by the Secretary
of Defense to have the policy or practice
in paragraph (a) of this subsection shall
be listed as ineligible on the list of
Parties Excluded From Federal
Procurement Programs published by the
General Services Administration (GSA).
(See FAR 9.404).

209.470-2 Procedures.

(a) Agencies shall not solicit offers
from, award contracts to, or consent to
subcontracts with ineligible contractors.

(b) After a determination of
ineligibility, departments and agencies
shall make no further payments under
existing contracts with the institutions,
and shall initiate termination action.

209.470-3 Contract clause.

Use the clause at 252.209-7007,
Military Recruiting on Campus, in all
solicitations and contracts with
institutions of higher education.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.209-7007 is added to
read as follows:

252.209-7007 Military Recruiting on
Campus

As prescribed in 209.470-3, use the
following clause:

Military Recruiting on Campus (Mar 1995)

(a) Definitions. “Directory information,” as
used in this clause, means, with respect to a
student, the student’s name, address,
telephone listing, date and place of birth,
level of education, degrees received, and the

most recent previous educational institution
enrolled in by the student. Students are
individuals who are 17 years of age or older.

(b) General. An institution of higher
education that has been determined, using
procedures established by the Secretary of
Defense to implement section 558 of Pub. L.
103-337 (1994): (1) To have a policy of
denying, or (2) to prevent effectively the
Secretary of Defense from obtaining for
military recruiting purposes entry to their
campuses, access to students on campuses, or
access to directory information pertaining to
students, access to students on campuses, is
ineligible for contract award and payments
under existing contracts. In addition, the
Government shall terminate this contract for
the contractor’s material failure to comply
with the terms and conditions of award.

(c) Agreement. The contractor represents
that it does not now have and agrees that
during performance of this contract it will
not adopt a policy of denying, and that it
does not, is not, and will not during
performance of the contract, effectively
prevent the Secretary of Defense from
obtaining for military recruiting purposes
entry to campuses, access to students on
campuses, or access to directory information
pertaining to students.

(End of clause)
[FR Doc. 95-5958 Filed 3-9-95; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Part 219

Defense Federal Acquisition
Regulation Supplement;
Subcontracting Plans

AGENCY: Department of Defense (DoD).
ACTION: Interim rule with request for
comment.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to extend the authority
through September 30, 1997, for
contractors to claim credit towards their
small business subcontracting goals for
subcontracts with qualified nonprofit
agencies for the blind and severely
disabled.
DATES: Effective date: February 27, 1995.
Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before May 9, 1995, to be considered
in the formulation of the final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
LTC Edward C. King Jr,
PDUSD(A&T)DP(DAR), IMD 3D139,
3062 Defense Pentagon, Washington, DC
20301-3062. Telefax number (703) 602—
0350. Please cite DFARS Case 94-D312
in all correspondence related to this
issue.
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FOR FURTHER INFORMATION CONTACT:
LTC Edward C. King Jr, (703) 602—0131.

SUPPLEMENTARY INFORMATION:

A. Background

Section 804 of the Fiscal Year 1995
Defense Authorization Act (Pub. L. 103—
337) extends the authority through
September 30, 1997, for contractors to
claim credit towards their small
business subcontracting goals for
subcontracts with qualified nonprofit
agencies for the blind and severely
disabled. DFARS Subpart 219.7 is
amended to permit contractors to
receive credit when awarding
subcontracts to such entities.

B. Regulatory Flexibility Act

The interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule only applies to large
business concerns. An initial regulatory
flexibility analysis has therefore not
been performed. Comments are invited
from small businesses and other
interested parties. Comments from small
entities concerning the affected subpart
will be considered in accordance with
Section 610 of the Act. Such comments
must be submitted separately and cite
DFARS Case 94-D312 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act
applies. Information collection
requirements imposed by this rule were
cleared under OMB control number
9000-0007 for Standard Form 295,
Summary Subcontract Report.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this rule as an interim rule.
Compelling reasons exist to promulgate
this rule as an interim rule as it is
necessary to authorize prime contractors
to receive credit toward their
subcontracting goals as permitted by
Section 804 of Pub. L. 103-337.
However, comments received in
response to this interim rule will be
considered in formulating the final rule.

List of Subjects in 48 CFR Part 219

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR part 219 is
amended as follows:

1. The authority citation for 48 CFR
part 219 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 219—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

2. Section 219.703 is amended by
revising paragraph (a) introductory text
to read as follows:

219.703 Eligibility requirements for
participating in the program.

(a) Qualified nonprofit agencies for
the blind and other severely disabled,
that have been approved by the
Commission for Purchase from People
Who Are blind or Severely Disabled
under the Javits-Wagner-O’Day Act (41
U.S.C. 46-48), are eligible as a result of
Section 9077 of Pub. L. 102—-396, and
subsequent Appropriations Acts, and
Sections 808 of Pub. L. 102-484 and 804
of Pub. L. 103-377 through September
30, 1997, to participate in the program.
Under this authority, subcontracts
awarded to such entities may be
counted toward the prime contractor’s
small business subcontracting goal
through fiscal year 1997.

* * * * *

[FR Doc. 95-5959 Filed 3-9-95; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Parts 223 and 252

Defense Federal Acquisition
Regulation Supplement; Hazardous
Materials

AGENCY: Department of Defense (DoD).
ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to add an exception to the
statutory prohibition on storage and
disposal of non-DoD-owned toxic and
hazardous materials at military
installations.
DATES: Effective Date: March 6, 1995.
Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before May 9, 1995, to be considered
in the formulation of the final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
LTC Edward C. King Jr.,
PDUSD(A&T)DP(DAR), IMD 3D139,
3062 Defense Pentagon, Washington,
D.C. 20301-3062. Telefax number (703)
602—-0350. Please cite DFARS Case 94—
D309 in all correspondence related to
this issue.

FOR FURTHER INFORMATION CONTACT:
LTC Edward C. King Jr, (703) 602—-0131.

SUPPLEMENTARY INFORMATION:
A. Background

Section 325 of the Fiscal Year 1995
Defense Authorization Act (Pub. L. 103—
337) amends 10 U.S.C. 2692 to add an
exception to the prohibition on storage
and disposal of non-DoD-owned toxic
and hazardous materials at military
installations. DFARS Subpart 223.71
and the clause at 252.223—-7006 are
amended to add the exception in all
solicitations and contracts which
require, may require, or permit
contractor performance on a DoD
installation.

B. Regulatory Flexibility Act

The interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because of the limited applicability of
the rule to industrial-type facilities
located on military installations. An
initial regulatory flexibility analysis has
therefore not been performed.
Comments from small entities
concerning the affected subpart and
clause will be considered in accordance
with Section 610 of the Act. Such
comments must be submitted separately
and cite DFARS Case 94-D309 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements which require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this rule as an interim rule.
Compelling reasons exist to promulgate
this rule as an interim rule without prior
opportunity for public comments
because it is necessary to add the
exception authorized by Section 325 of
Pub. L. 103-337. However, comments
received in response to this interim rule
will be considered in formulating the
final rule.
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List of Subjects in 48 CFR Part 223 and
252

Government Procurement.
Claudia L. Naugle,

Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 223 and 252
are amended as follows:

1. The authority citation for 48 CFR
Parts 223 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 223—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

2. Section 223.7102 is amended by
adding paragraph (a)(9) to read as
follows:

§223.7102 Exceptions.

(a) * * *

(9) The treatment and disposal of any
non-DoD-owned material if the

Secretary of the military department
concerned—

(i) Determines that the material is
required or generated by a private
person in connection with the
authorized and compatible commercial
use by that person of an industrial-type
facility of that military department; and

(ii) Enters a contract with that person
that—

(A) Is consistent with the best interest
of national defense and environmental
security; and

(B) Provides for that person’s
continued financial and environmental
responsibility and liability with regard
to the material.

* * * * *

3. Section 223.7103 is revised to read
as follows:

223.7103 Contract clause.

(a) Use the clause at 252.223-7006,
Prohibition on Storage and Disposal of
Toxic and Hazardous Materials, in all
solicitations and contracts which
require, may require, or permit
contractor performance on a DoD
installation.

(b) Use the clause at 252.223—-7006
with its Alternate I, when the Secretary
of the military department issues a
determination under the exception at
223.7102(a)(9).

3. Section 252.223-7006 is amended
by revising the introductory text and by
adding an Alternate | to read as follows:

252.223-7006 Prohibition on storage and
disposal of toxic and hazardous materials.

As prescribed in 223.7103(a), use the
following clause:
* * * * *

Alternate | (Mar 1995)

As prescribed in 223.7103(b), add the
following paragraphs (c) and (d) to the basic
clause:

(c) With respect to treatment or disposal
authorized pursuant to 10 U.S.C. 2692(b)(9),
and notwithstanding any other provision of
the contract, the Contractor assumes all
financial and environmental responsibility
and liability resulting from any treatment or
disposal of non-DoD-owned toxic or
hazardous material on a military installation.
The Contractor shall indemnify, defend, and
hold the Government harmless for all costs,
liability, or penalties resulting from the
Contractor’s treatment or disposal of non-
DoD-owned toxic or hazardous materials on
a military installation.

(d) The Contractor shall include this
clause, including this subparagraph (d) in
each subcontract.

[FR Doc. 95-5957 Filed 3-9-95; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Part 235

Defense Federal Acquisition
Regulation Supplement; Federally
Funded Research and Development
Centers

AGENCIES: Department of Defense (DoD)

ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to allow DoD-sponsored
FFRDCs that function primarily as
research laboratories to respond to
solicitations and announcements for
programs which promote research,
development, demonstration, or transfer
of technology.

DATES: Effective date: March 3, 1995.

Comment date: Comments on the
interim rule should be submitted in
writing at the address shown below on
or before May 9, 1995, to be considered
in the formulation of a final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulation Council, ATTN:
Mr. R.G. Layser, PDUSD(A&T)DP/DAR,
IMD 3D139, 3062 Defense Pentagon,
Washington, D.C. 20301-3062. Telefax
Number (703) 602—-0350. Please cite
DFARS Case 94-D306 in all
correspondence.

FOR FURTHER INFORMATION CONTACT:
Mr. Rick Layser (703) 602—0131.

SUPPLEMENTARY INFORMATION:
A. Background

Section 217 of the National Defense
Authorization Act for Fiscal Year 1995
(Public Law 103-337) allows DoD-
sponsored FFRDCs that function
primarily as research laboratories to
respond to solicitations and
announcements for programs which
promote research, development,
demonstration, or transfer of
technology. This interim DFARS rule
implements this allowance.

B. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
to issue this rule as an interim rule.
Compelling reasons exist to promulgate
this rule without prior opportunity for
public comment because Section 217 of
the National Defense Authorization Act
for Fiscal Year 1995 (Public Law 103—
337) became effective upon enactment
of the Act, October 5, 1994. This interim
rule is necessary to ensure that DoD
contracting activities become aware of
the statutory allowance of DoD-
sponsored FFRDCs that function
primarily as research laboratories to
respond to solicitations and
announcements for programs which
promote research, development,
demonstration, or transfer of
technology. However, comments
received in response to the publication
of this rule will be considered in
formulating the final rule.

C. Regulatory Flexibility Act

The proposed changes to DFARS Part
217, are not expected to have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule allows a very limited
number of FFRDCs to respond to
solicitations and announcements for
programs which promote research,
development, demonstration, or transfer
of technology. The rule is expected to
benefit small entities involved in
technology research, development,
demonstration or transfer who can
establish teaming arrangements with
FFRDCs. An Initial Regulatory
Flexibility Analysis (IRFA) has been
prepared and may be obtained from the
address stated herein. A copy of the
IRFA has been submitted to the Chief
Counsel for Advocacy of the Small
Business Administration.

D. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 96-511) does not apply because this
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rule does not impose any new
recordkeeping, information collection
requirements, or collection of
information from offerors, contractors,
or members of the public which require
the approval of OMB under 44 U.S.C.
3501, et seq.

List of Subjects in 48 CFR part 235

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 235 is
amended as follows:

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

1. The authority citation for 48 CFR
Part 235 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

2. Section 235.017-1 is added to read
as follows:

§235.017-1 Sponsoring agreements.

(c)(4) DoD-sponsored FFRDCs that
function primarily as research
laboratories may respond to solicitations
and announcements for programs which
promote research, development,
demonstration, or transfer of technology
(Section 217, Pub. L. 103-337).

[FR Doc. 95-5956 Filed 3-9-95; 8:45 am]
BILLING CODE 5000-04-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1312 and 1314
[Ex Parte No. 444]

Electronic Filing of Tariffs

AGENCY: Interstate Commerce
Commission (ICC).
ACTION: Final rule.

SUMMARY: The ICC amends its
regulations to reflect the status quo with
respect to the rules for filing electronic
and printed tariffs, and terminates the
Ex Parte No. 444 proceeding. This
action codifies in the regulations the
tariff filing rules which have existed for
the past five years as a result of the
partial stay of the Commission’s 1989
decision in Ex Parte No. 444, and ends
the proceeding.

EFFECTIVE DATES: The amendments in
this final rule are effective April 8, 1995.
Effective April 8, 1995, the rule
removing part 1312, which was
published at 54 FR 6404 and stayed at
54 FR 10533 and 54 FR 42959, is
withdrawn and part 1312 continues in

effect. The effective date of part 1314,
which was added at 54 FR 6404 and
stayed at 54 FR 10533 and 54 FR 42959,
is November 8, 1989.

FOR FURTHER INFORMATION CONTACT:
James W. Greene, (202) 927-5602, or
Thomas A. Mongelli, (202) 927-5150.
TDD for the hearing impaired: (202)
927-5721.

SUPPLEMENTARY INFORMATION: In a notice
of proposed rulemaking (NPR) served
December 15, 1994, and published at 59
FR 64646 (1994), we proposed to amend
parts 1312 and 1314 of our regulations
to codify the tariff filing rules which
have been in effect for the past five
years as a result of a partial stay of an
earlier Commission decision,! and to
terminate the Ex Parte No. 444
proceeding. The current rules authorize
electronic tariff filing by rail carriers but
not by other carriers; in the NPR we
indicated our willingness to consider
individual special tariff authority
requests for electronic filing by non-rail
carriers. Comments were filed by two
interested parties,2 both of which
support the Commission’s proposal.

HGCBC states that, although it
understands the reasons for and
supports the Commission’s decision, it
is disappointed in the termination of the
effort to develop methods and standards
for filing electronic tariffs. HGCBC
believes that electronic tariff filing has
merit, and it indicates its willingness to
assist the Commission in a renewed
effort to develop an electronic tariff
filing system if circumstances change.

NITL strongly endorses the
Commission’s proposal. NITL states that
it has participated in the Ex Parte No.
444 proceeding from the beginning, and
that its position throughout the
proceeding has been that, if tariff filing
is to be retained, tariff filing rules must
promote efficient and simple tariff use.
NITL expresses its view that the
enactment of the Trucking Industry
Regulatory Reform Act of 1994 (TIRRA)
has eliminated the need for electronic
tariff filing, and that the likelihood of
further statutory changes to tariff filing
requirements makes it unnecessary to
expend limited resources on this issue
at this time.

1Electronic Filing of Tariffs, 5 1.C.C.2d 279
(1989); 54 FR 6403 and 9052 (1989).

2The Household Goods Carriers’ Bureau
Committee (HGCBC), and The National Industrial
Transportation League (NITL). The Association of
American Railroads and each Class | Railroad,
while not filing formal comments, submitted a letter
indicating that they did not object to the course of
action outlined in the NPR.

After careful consideration, we have
decided to amend the regulations and
terminate the proceeding as proposed.3

Regulatory Flexibility

The rules adopted herein do not
impose additional burdens on tariff
filers or others; rather, they merely
codify the rules that are currently in
effect as a result of the partial stay of an
earlier Commission decision.

Environmental Statement

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

List of Subjects

49 CFR Part 1312

Household goods freight forwarders,
Motor carriers, Moving of household
goods, Pipelines, Tariffs, Water carriers.

49 CFR Part 1314
Railroads, Tariffs.

Decided: February 17, 1995.

By the Commission, Chairman McDonald,
Vice Chairman Morgan, Commissioners
Simmons and Owen.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, parts 1312
and 1314 of the Code of Federal
Regulations are amended as follows:

PART 1312—REGULATIONS FOR THE
PUBLICATION, POSTING AND FILING
OF TARIFFS, SCHEDULES AND
RELATED DOCUMENTS OF MOTOR,
PIPELINE AND WATER CARRIERS,
AND HOUSEHOLD GOODS FREIGHT
FORWARDERS

1. The heading of part 1312 is revised
to read as set forth above.

2. The authority citation for part 1312
continues to read as follows:

Authority: 5 U.S.C. 553; 49 U.S.C. 10321,
10762 and 10767.

PART 1314—REGULATIONS FOR THE
PUBLICATION, POSTING AND FILING
OF TARIFFS AND RELATED
DOCUMENTS OF RAIL CARRIERS

3. The heading of part 1314 is revised
to read as set forth above.

4. The authority citation for part 1314
is revised to read as follows:

Authority: 5 U.S.C. 553; 49 U.S.C. 10321,
10708, 10761, and 10762.

[FR Doc. 95-5943 Filed 3-9-95; 8:45 am]
BILLING CODE 7035-01-P

3We will correct the heading of part 1312 to
include reference to household goods freight
forwarders, which was inadvertently omitted from
the proposed rule.
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 651

[Docket No. 950306066-5066-01; I.D.
111594A]

RIN 0648—-AH46

Northeast Multispecies Fishery;
Emergency Interim Rule Extension and
Amendment to Allow Vessel
Transitting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule;
amendment and extension of
effectiveness.

SUMMARY: An emergency interim rule, as
amended, in effect through March 12,
1995, is extended from March 13, 1995,
through June 10, 1995, because
conditions warranting the emergency
rule still exist. This rule also amends
the emergency interim rule to allow
vessels to transit closed areas, provided
that there is a demonstrable safety
reason and fishing gear is properly
stowed. The intent of this extension and
amendment is to provide interim
protection to various multispecies
finfish stocks, especially haddock, cod,
and yellowtail flounder while a more
comprehensive set of management
measures is developed to protect and
begin rebuilding abundance levels of
these species.

EFFECTIVE DATE: These amendments are
effective March 13, 1995, through June
10, 1995. The emergency interim
regulations published at 59 FR 63926,
December 12, 1994, and amended at 60
FR 3102, January 13, 1995, in effect
through March 12, 1995, are extended
from March 13, 1995, through June 10,
1995.

ADDRESSES: Copies of the
Environmental Assessment (EA)
supporting this action may be obtained
from Jon C. Rittgers, Acting Regional
Director, National Marine Fisheries
Service, 1 Blackburn Drive, Gloucester,
MA 01930.

FOR FURTHER INFORMATION CONTACT:
Susan A. Murphy, Fishery Policy
Analyst, Northeast Region, NMFS, 508-
281-9252.

SUPPLEMENTARY INFORMATION: Under
section 305(c) of the Magnuson Fishery
Conservation and Management Act
(Magnuson Act), NMFS promulgated an
emergency interim rule (59 FR 63926,
December 12, 1994) that implemented

protective measures for multispecies
finfish for the period December 12,
1994, through March 12, 1995. The
emergency interim rule implemented:
(1) A simultaneous closure of redefined
Closed Area I, the Nantucket Lightship
Closed Area, and Closed Area ll; (2) a
prohibition on scallop vessels in the
closed areas; (3) a disallowance of any
fishery utilizing mesh smaller than the
minimum mesh size allowed for
regulated species, with the exception of
fisheries that have been determined to
have a catch of less than 5 percent by
weight of regulated species; (4) a
prohibition on the possession of
regulated species while fishing with
small mesh; (5) a requirement that all
mobile gear vessels fishing in the
Stellwagen Bank and Jeffreys Ledge
areas, with the exception of mid-water
trawl and purse seine vessels, use 6—
inch (15.24—cm) square mesh codends;
and (6) an increase in the minimum
mesh size in the Southern New England
and Nantucket Lightship Regulated
Mesh Areas to 6-inch (15.24—cm)
diamond or square mesh.

An amendment to the December 12,
1994, emergency interim rule (60 FR
3102, January 13, 1995) made several
modifications and clarifications,
beginning January 10, 1995. That
amendment, among other things, added
allowable bycatch species to the
exempted fisheries as defined in the
December 12 emergency interim rule,
allowed a bycatch fishery for longhorn
sculpin in the Northern Shrimp
Exemption Area, and allowed transitting
in Closed Area | and the Nantucket
Lightship Closed Area for vessels
seeking safe haven.

At the request of NMFS, the New
England Fishery Management Council
(Council) is preparing a Framework
Adjustment (Framework Adjustment 9)
to the Fishery Management Plan for the
Northeast Multispecies Fishery (FMP) to
implement these emergency measures
on a permanent basis while a more
comprehensive FMP amendment
(Amendment 7) to address the long-term
objective of stock rebuilding is
developed. On February 15, 1995, the
Council voted to recommend extension
of the emergency interim rule, as
amended, for an additional 90 days as
provided for in the Magnuson Act.
NMFS agrees with the recommendation,
because conditions warranting the
emergency rule still exist. Therefore,
under provisions of section 305(c)(3)(B)
of the Magnuson Act, NMFS extends the
emergency interim rule, as amended, an
additional 90 days, through June 10,
1995.

Since Amendment 6 to the FMP (59
FR 32134, June 22, 1994) extended the

timeframe for closure of Closed Area Il
through June of each year, extension of
the Closed Area Il provisions of the
December 12 emergency rule has no
impact on the fishery. However, the
provisions in §651.21(d)(2) are
extended for simplicity and revised to
reflect U.S. Coast Guard policy as
discussed below.

In §651.21, paragraphs (d)(1), (2), and
(3) are amended to reflect current U.S.
Coast Guard policy that allows a fishing
vessel to transit closed areas, provided
that the vessel operator has a
compelling and demonstrable safety
reason and provided that the vessel’s
fishing gear is properly stowed.
Paragraph (d)(2)(iv) is added to §651.21
as a stowage provision for hook gear
vessels using gear other than pelagic
hook gear.

Classification

The Assistant Administrator, NOAA,
finds that good cause exists under 5
U.S.C. 553(b)(B) to waive the
requirements to provide prior notice
and opportunity for public comment for
the amendments to the interim
emergency rule made by this action
because they are made to reflect current
U.S. Coast Guard practices and
providing opportunity for public
comment would serve no useful
purpose. The changes made by the
amendment portion of this action were
in response to public comments
received by the Council at two of its
recent meetings since the original
emergency rule action first became
effective. Further, because the
amendment to the emergency rule
contained in this action relieves a
regulatory restriction under 5 U.S.C.
553(d)(1), it is not subject to a 30-day
delay in effective date. This action has
been determined to be not significant
under E.O. 12866.

This rule is exempt from procedures
of the Regulatory Flexbility Act to
prepare a regulatory flexibility analysis
because the rule is issued without
opportunity for prior public comment.
No analysis has been prepared.

List of Subjects in 50 CFR Part 651

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: March 7, 1995.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 651 is amended
as follows:
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PART 651—NORTHEAST
MULTISPECIES FISHERY

1. The authority citation for part 651
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Regulations published at 59 FR
63926, December 12, 1994, effective
December 12, 1994, through March 12,
1995, and amended at 60 FR 3102,
January 13, 1995, effective January 10,
1995, through March 12, 1995, are
extended from March 13, 1995, through
June 10, 1995.

3.1In §651.21, as temporarily
amended at 59 FR 63926, December 12,
1994, and 60 FR 3102, January 13, 1995,
paragraphs (d)(1)(ii)(B), (d)(2)(ii)(B), and
(d)(3)(ii)(C) are revised, and (d)(1)(iv) is
added, effective March 13, 1995,
through June 10, 1995, to read as
follows (Note: §651.20(a)(b), and (c) are
temporarily suspended through June 10,
1995; §651.20(d), as amended, remains
temporarily added, through June 10,
1995):

§651.21 Closed areas.
* * * * *
d * * *
l * K X
“) * * Xx

(B) Transitting for compelling safety
reasons, as determined by the fishing
vessel operator, provided that fishing
net gear is stowed in accordance with
§651.20(c)(7), and scallop dredge gear
and hook gear is stowed in accordance
with paragraphs (d)(1)(iii) and (iv) of
this section. A fishing vessel operator
that cannot demonstrate a compelling
safety reason for being in the closed area
shall be subject to enforcement action.
* * * * *

(iv) Hook gear vessels using gear other
than pelagic hook gear and transitting
closed areas as specified under
paragraphs (d)(1), (2), and (3) of this
section may not have fishing gear
available for immediate use and must
secure all anchors and buoys, and have
all hook gear, including jigging
machines, covered.

2 * K X

(“) * * X

(B) Transitting for compelling safety
reasons, as determined by the fishing

vessel operator, provided that fishing
net gear is stowed in accordance with
§651.20(c)(7), and scallop dredge gear
and hook gear is stowed in accordance
with paragraphs (d)(1)(iii) and (iv) of
this section. A fishing vessel operator
that cannot demonstrate a compelling
safety reason for being in the closed area
shall be subject to enforcement action.

(3) * * %

(ii) * Kk K

(C) Transitting for compelling safety
reasons, as determined by the fishing
vessel operator, provided that fishing
net gear is stowed in accordance with
§651.20(c)(7), and scallop dredge gear
and hook gear is stowed in accordance
with paragraphs (d)(1)(iii) and (iv) of
this section. A fishing vessel operator
that cannot demonstrate a compelling
safety reason for being in the closed area
shall be subject to enforcement action.
[FR Doc. 95-5999 Filed 3-9-95; 8:45 am]
BILLING CODE 3510-22-F

50 CFR Part 672

[Docket No. 950206041-5041-01; I.D.
030695D)]

Groundfish of the Gulf of Alaska;
Pacific Cod in the Western Regulatory
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for Pacific cod by vessels
catching Pacific cod for processing by
the offshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the allocation of
Pacific cod for the offshore component
in this area.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), March 7, 1995, until 12
midnight, A.l.t., December 31, 1995.
FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive

economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
50 CFR parts 620 and 672.

In accordance with
§672.20(c)(1)(ii)(B), the allocation of
Pacific cod for the offshore component
in the Western Regulatory Area was
established by the final groundfish
specifications (60 FR 8470, February 14,
1995), as 2,010 metric tons (mt).

The Director, Alaska Region, NMFS
(Regional Director), has determined, in
accordance with § 672.20(c)(2)(ii), that
the allocation of Pacific cod total
allowable catch for the offshore
component in the Western Regulatory
Area soon will be reached. The Regional
Director established a directed fishing
allowance of 1,510 mt, with
consideration that 500 mt will be taken
as incidental catch in directed fishing
for other species in the Western
Regulatory Area. The Regional Director
has determined that the directed fishing
allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
operators of vessels catching Pacific cod
for processing by the offshore
component in the Western Regulatory
Area.

Directed fishing standards for
applicable gear types may be found in
the regulations at § 672.20(g).

Classification

This action is taken under 50 CFR
672.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 6, 1995.
David S. Crestin,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 95-5987 Filed 3—-7-95; 2:29 pm]

BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 945
[Docket No. A0-150-A6; FV-92—-945-2]

Irish Potatoes Grown In Certain
Designated Counties In Idaho, and
Malheur County, Oregon; Secretary’s
Decision and Referendum Order on
Proposed Further Amendment of
Marketing Agreement and Order No.
945

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This decision proposes
amendments to the subject marketing
agreement and order (order) and
provides potato producers with the
opportunity to vote in a referendum to
determine if they favor the proposed
amendments. The proposed
amendments were submitted by the
Idaho-Eastern Oregon Potato Committee
(committee), the agency responsible for
local administration of the order. The
proposed changes would include
authority to: regulate shipments of
potatoes within the production area,
change representation and quorum
procedures of the committee, set
container marking and labeling
requirements, and require the
committee to consider, at least every six
years, changes in committee size or
reapportionment of committee
membership. Also, other proposals
would change committee fiscal
operations, add confidentiality and
verification provisions to the order, and
make other miscellaneous changes that
would be consistent with the proposed
amendments. These changes are being
proposed to improve order operations.
DATES: The referendum shall be
conducted from April 3 through April
17, 1995. The representative period for
the purpose of the referendum herein
ordered is August 1, 1993, through July
31, 1994.

FOR FURTHER INFORMATION CONTACT:
Valerie L. Emmer or Jim Wendland,
Marketing Specialists, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, room
2523-S, P.O. Box 96456, Washington,
D.C. 20090-6456, telephone: 202—205—
2829 or 720-2170 respectively, or Fax
202-720-5698; or Gary Olson, OIC,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, 1220 SW. Third Avenue,
room 369, Portland, Oregon, 97204;
telephone: 503-326-2725, or Fax 503—
326—7440.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on August 3, 1993, and
published in the Federal Register on
August 11, 1993 (58 FR 42696).
Recommended Decision and
Opportunity to File Written Exceptions
issued on November 23, 1994, and
published in the Federal Register on
November 30, 1994 (59 FR 61286).

This administrative action is governed
by the provisions of sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

Preliminary Statement

The proposed amendments were
formulated on the record of a public
hearing held in Idaho Falls, Idaho, on
September 8, 1993, to consider the
proposed amendment of the Marketing
Agreement and Order No. 945,
regulating the handling of potatoes
grown in designated counties in Idaho,
and Malheur County, Oregon,
hereinafter referred to collectively as the
“order.” The hearing was held pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.),
hereinafter referred to as the Act, and
the applicable rules of practice and
procedure governing proceedings to
formulate marketing agreements and
marketing orders (7 CFR part 900). The
Notice of Hearing contained several
amendment proposals submitted by the
Idaho-Eastern Oregon Committee
(committee) established under the order
to assist in local administration of the
program.

The proposals would: (1) Redefine
“*ship or handle” to include shipments
of potatoes within the production area;
(2) provide seed producers with

representation on the committee and
add authority for the committee to
recommend to the Secretary changes in
the committee size and composition; (3)
update “‘districts” to show the current
composition; (4) require the committee
to consider, at least every six years,
whether to recommend changes in
committee size or reapportionment of
committee membership; (5) change
committee quorum procedures; (6)
remove an outdated assessment
limitation of $1 per carload and allow
the committee to impose late payment
or interest fees, or both, on late
assessment payments, accept advance
payments, and borrow monies in an
extreme emergency for program
administration; (7) add authority for the
committee to recommend container
marking and labeling requirements; and
(8) specify confidentiality requirements
for handler reports submitted to the
committee. The Department of
Agriculture proposed authority for
adding requirements regarding
verification of reports and to make any
necessary conforming changes.

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Administrator of the
Agricultural Marketing Service (AMS)
on November 30, 1994, filed with the
Hearing Clerk, U.S. Department of
Agriculture, a Recommended Decision
and Opportunity to File Written
Exceptions thereto by December 30,
1994. None were filed.

Small Business Considerations

In accordance with the provisions of
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Administrator of
the AMS has determined that this action
would not have a significant economic
impact on a substantial number of small
entities. Small agricultural service firms,
which include handlers regulated under
this order, have been defined by the
Small Business Administration (SBA)
(13 CFR 121.601) as those having annual
receipts of less than $5,000,000. Small
agricultural producers are defined as
those having annual receipts of less than
$500,000.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders and rules issued
thereunder are unique in that they are
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brought about through group action of
essentially small entities acting on their
own behalf. Thus, both the RFA and the
Act have small entity orientation and
compatibility. Interested persons were
invited to present evidence at the
hearing on the probable impact that the
proposed amendments to the order
would have on small businesses.

During the 1992—-93 crop year, 66
handlers were regulated under
Marketing Order No. 945. In addition,
there are about 2,200 producers of
potatoes in the production area. The Act
requires the application of uniform rules
on regulated handlers. Since handlers
covered under the potato marketing
order are predominantly small
businesses, the order itself is tailored to
the size and nature of these small
businesses. Marketing orders and
amendments thereto, are unique in that
they are normally brought about through
group action of essentially small entities
for their own benefit. Thus, both the
RFA and the Act are compatible with
respect to small entities.

The proposed amendments to the
marketing agreement and order include
amending: 8§ 945.20 Establishment and
membership pertaining to operations of
the committee, including providing seed
producers representation on the
committee; §945.23 Redistricting and
reapportionment authorizing changes in
committee size, composition, and
representation; § 945.30 Procedure
regarding quorum requirements; and
§945.42 Assessments removing a $1 per
carload maximum assessment rate and
allowing the committee to impose late
payment and interest fees on late
assessment payments and borrow
monies in an extreme emergency for
program administration. These
proposed amendments would provide
an opportunity for a broader based
representation on the committee and
more flexibility to adjust to future
changes in industry structure, potato
production and financial operations.
These changes are designed to enhance
the administration and functioning of
the order and would have negligible, if
any, economic impact on small
businesses.

The proposal amending § 945.9 Ship
or handle would revise the definition of
these terms to include the handling of
potatoes in the current of commerce
within the counties covered by the
order’s production area, broadening the
scope of the order. This would require
all regulated shipments of potatoes for
fresh market to be inspected and meet
order requirements, including grade,
size, quality, pack, and payment of
assessments. This proposal would
improve the market for potatoes

handled within the production area.
This would benefit both producers and
handlers because minimum grade, size
and quality requirements established
under the order are important to the
industry in fostering consumer
satisfaction, increasing the demand for
Idaho-Eastern Oregon potatoes, and
improving industry returns; and the
additional assessment income would
improve the financial operations of the
order. Any added burden on small
businesses should be outweighed by the
added benefits accruing to them.

The proposed change to allow the rate
of assessment to be based on a
hundredweight of potatoes rather than
an outdated maximum amount of $1 per
railroad carload would improve the
financial operations of the order and not
adversely impact small businesses. This
change would provide more efficient
funding of order operations and
activities. Fresh potato shipments have
stabilized in recent years and the
current maximum rate specified will
likely not be sufficient to properly fund
committee operating costs beyond the
next few years if costs continue to rise.

Another recommended change would
amend §945.52 Issuance of regulations
to add authority to require accurate and
uniform marking and labeling of the
containers in which production area
potatoes are shipped. The benefits of the
expected higher returns that could
result from increases in buyer and
consumer satisfaction due to accurate
marking and labeling should outweigh
any potential burden on small
businesses.

Another proposed amendment, to
§945.80 Reports, would provide
confidentiality requirements for reports
submitted to the committee. This would
safeguard handlers’ proprietary
information, including that for small
businesses, without imposing any
burden on them. Additionally, new
§945.80 provisions would add authority
for the Secretary and the committee to
verify the correctness of reports filed by
handlers, and to verify handler
compliance with recordkeeping
requirements. The requirement would
not have a significant impact on small
entities in the industry.

The proposal to make other
miscellaneous changes that would be
consistent with the proposed
amendments is necessary so that all
sections of the order would be
consistent if any or all of the
amendments are adopted. These
changes include deleting and
redesignating certain sections of the
order.

All these changes are designed to
enhance the administration and

functioning of the marketing agreement
and order to the benefit of the industry.
Accordingly, it is determined that the
proposed revisions of the order would
not have a significant economic impact
on handlers or producers.

The amendments proposed herein
have been reviewed under Executive
Order 12778, Civil Justice Reform. They
are not intended to have retroactive
effect. If adopted, the proposed
amendments would not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the
amendments.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 35),
the reporting and recordkeeping
provisions that are included in the
proposed amendments will be
submitted to the Office of Management
and Budget (OMB). They would not
become effective prior to OMB approval.

Findings and Conclusions and Rulings
on Exceptions

The material issues, findings and
conclusions, rulings, and general
findings and determinations included in
the Recommended Decision set forth in
the November 30, 1994, issue of the
Federal Register (59 FR 61286) are
hereby approved and adopted without
change.

Marketing Agreement and Order

Annexed hereto and made a part
hereof is the document entitled “Order
Amending the Order Regulating the
Handling of Irish Potatoes Grown in
Certain Designated Counties in Idaho,
and Malheur County, Oregon.” This
document has been decided upon as the
detailed and appropriate means of
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effectuating the foregoing findings and
conclusions.

It is hereby ordered, That this entire
decision be published in the Federal
Register.

Referendum Order

It is hereby directed that a referendum
be conducted in accordance with the
procedure for the conduct of referenda
(7 CFR part 900.400 et seq.) to
determine whether the issuance of the
annexed order amending the order
regulating the handling of Irish potatoes
grown in certain designated counties in
Idaho, and Malheur County, Oregon, is
approved or favored by producers, as
defined under the terms of the order,
who during the representative period
were engaged in the production of Irish
potatoes grown in certain designated
counties in ldaho, and Malheur County,
Oregon.

The representative period for the
conduct of such referendum is hereby
determined to be August 1, 1993,
through July 31, 1994.

The agents of the Secretary to conduct
such referendum are hereby designated
to be Valerie L. Emmer and Jim
Wendland, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Washington, D.C. 20250—
6456, telephone 202—475-3920 and
720-2170, respectively; and Gary D.
Olson, Officer-in-Charge, Northwest
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, 1220
S.W. Third Avenue, room 369, Portland,
Oregon 97204, telephone: 503-326—
2725.

List of Subjects in 7 CFR Part 945

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

Dated: March 2, 1995.
Patricia Jensen,

Acting Assistant Secretary, Marketing and
Regulatory Programs.

Order Amending the Order Regulating
the Handling of Irish Potatoes Grown in
Certain Designated Counties in Idaho,
and Malheur County, Oregon?

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the

1This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

order; and all of said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such
findings and determinations may be in
conflict with the findings and
determinations set forth herein.

(a) Findings and Determinations Upon
the Basis of the Hearing Record.
Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure effective
thereunder (7 CFR part 900), a public
hearing was held upon the proposed
amendments to the Marketing
Agreement and Order No. 945 (7 CFR
part 945), regulating the handling of
Irish potatoes grown in certain
designated counties in Idaho, and
Malheur County, Oregon.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The order, as amended, as hereby
proposed to be further amended, and all
of the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The order, as amended, as hereby
proposed to be further amended,
regulates the handling of Irish potatoes
grown in the production area in the
same manner as, and is applicable only
to persons in the respective classes of
commercial and industrial activity
specified in the marketing order upon
which hearings have been held;

(3) The order, as amended, as hereby
proposed to be further amended, is
limited in application to the smallest
regional production area which is
practicable, consistent with carrying out
the declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) The order, as amended, as hereby
proposed to be further amended,
prescribes, insofar as practicable, such
different terms applicable to different
parts of the production area as are
necessary to give due recognition to the
differences in the production and
marketing of potatoes grown in the
production area; and

(5) All handling of potatoes grown in
the production area is in the current of
interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, all
handling of Irish potatoes grown in
certain designated counties in lIdaho,
and Malheur County, Oregon, shall be

in conformity to, and in compliance
with, the terms and conditions of the
said order as hereby proposed to be
amended as follows:

The provisions of the proposed
marketing agreement and the order
amending the order contained in the
Recommended Decision issued by the
Administrator on November 23, 1994,
and published in the Federal Register
on November 30, 1994, shall be and are
the terms and provisions of this order
amending the order and are set forth in
full herein.

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO, AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 945 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. Section 945.9 is revised as follows:

§945.9 Ship or handle.

Ship or handle means to pack, sell,
consign, transport or in any other way
to place potatoes grown in the
production area, or cause such potatoes
to be placed, in the current of commerce
within the production area or between
the production area and any point
outside thereof, so as to directly burden,
obstruct, or affect any such commerce:
Provided, That the definition of ship or
handle shall not include the
transportation of ungraded potatoes
within the production area for the
purpose of having such potatoes stored
or prepared for market, except that the
committee may impose safeguards
pursuant to § 945.53 with respect to
such potatoes.

3. Section 945.20 is amended by
revising paragraph (a) and adding a new
paragraph (d) to read as follows:

§945.20 Establishment and membership.
(a) The Idaho-Eastern Oregon Potato
Committee is hereby established
consisting of eight members, of whom
four shall currently be producers of
potatoes for the fresh market who
produced such potatoes during at least
three of the last five years; at least one
member shall be a producer
predominately of potatoes for seed
during a similar period; and three shall
be handlers. For each member of the
committee, there shall be an alternate
who shall have the same qualifications
as the member. The number of producer
and/or handler members and alternates
on the committee may be increased and
the composition of the committee
between producers and handlers may be
changed as provided in §945.23.

* * * * *
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(d) At least every six years, the
committee shall review committee size,
composition, and representation and
recommend to the Secretary whether
changes should be made, as provided in
§945.23.

4. Sections 945.22 through 945.24 are
revised to read as follows:

§945.22 Districts.

For the purpose of selecting
committee members and alternate
members, the following districts of the
production area are hereby established:
Provided, That these districts may be
changed as provided in §945.23.

(a) District No. 1: The counties of
Bonneville, Butte, Clark, Fremont,
Jefferson, Madison, and Teton;

(b) District No. 2: The counties of
Bannock, Bear Lake, Bingham, Caribou,
Franklin, Oneida, and Power; and

(c) District No. 3: Malheur County,
Oregon, and the remaining designated
counties in Idaho included in the
production area, and not included in
District No. 1 or District No. 2.

§945.23 Redistricting and
reapportionment.

(a) The Secretary, upon
recommendation of the committee, may
reestablish districts within the
production area, may reapportion
committee membership among the
various districts, may increase the
number of producer and/or handler
members and alternates on the
committee, and may change the
composition of the committee by
changing the ratio between producer
and handler members, including their
alternates. At least every six years, the
committee shall review committee size,
composition and representation and
recommend to the Secretary whether
changes should be made. In
recommending any such changes, the
committee shall give consideration to:

(1) Shifts in potato acreage within
districts and within the production area
during recent years;

(2) the importance of new potato
production in its relation to existing
districts;

(3) the equitable relationship between
committee membership and districts;

(4) economies to result for producers
in promoting efficient administration
due to redistricting or reapportionment
of members within districts; and

(5) other relevant factors.

(b) Membership of the committee
shall be apportioned among the districts
of the production area so as to provide
the following representation or such
other representation as recommended
by the committee and approved by the
Secretary:

(1) Three producer members,
including at least one who
predominately produces seed potatoes,
and one handler member, with their
respective alternates, from District No.
1;

(2) One producer member and one
handler member, with their respective
alternates, from District No. 2; and

(3) One producer member and one
handler member, with their respective
alternates, from District No. 3.

§945.24 Selection.

Members and alternates of the
committee shall be selected by the
Secretary on the basis specified in
§945.23 (b) from nominations made
pursuant to 8 945.25 or from other
eligible persons.

5. In §945.30, paragraph (a) is revised
to read as follows:

§945.30 Procedure.

(a) A simple majority of all members
of the committee, including alternates
acting for members, shall be necessary
to constitute a quorum or to pass any
motion or approve any committee
action, except any motion regarding a
change in committee size shall require
a unanimous vote. At any assembled
meeting, all votes shall be cast in
person.

* * * * *

6. In §945.42, paragraph (b) is revised
and new paragraphs (d) and (e) are
added to read as follows:

8§945.42 Assessments.
* * * * *

(b) Assessments shall be levied upon
handlers at a rate per hundredweight of
potatoes or equivalent established by
the Secretary. Such rate may be
established upon the basis of the
committee’s budget recommendations,
and other available information.

* * * * *

(d) The committee may impose a late
payment charge or an interest charge, or
both, on any handler who fails to pay,
on or before the due date established by
the Secretary, the total assessment for
which such handler is liable. Such due
date and the late payment fee and
interest rate shall be recommended by
the committee and approved by the
Secretary.

(e) In order to provide funds to carry
out its function, after the effective date
of this subpart the committee may
accept advance assessments from
handlers. Advance assessments received
from a handler shall be credited toward
assessments levied against that handler
during that fiscal period. In the case of
an extreme emergency, the committee
may also borrow money on a short term

basis to provide funds for the
administration of this part. Any such
borrowed money shall only be used to
meet the committee’s current financial
obligations, and the committee shall
repay all borrowed money by the end of
the next fiscal period from assessment
income.

7.1n 8§945.52, paragraph (a)(3) is
revised to read as follows:

§945.52

(a) * X *

(3) Fix the size, capacity, weight,
dimensions, pack, labeling or marking
of the container, or containers, which
may be used in the packaging or
handling of potatoes, or both; or

* * * * *

8. Section 945.80 is amended by
designating the existing undesignated
text as paragraph (a) and adding new
paragraphs (b) through (d) to read as
follows:

Issuance of regulations.

§945.80 Reports.

(a) * X %

(b) All data or other information
constituting a trade secret, or disclosing
a trade position or business condition of
a particular handler shall be treated as
confidential and shall at all times be
received by and kept in the custody and
under the control of one or more
designated employees of the committee.
Information which would reveal the
circumstances of a single handler shall
be disclosed to no person other than the
Secretary.

(c) Each handler shall maintain for at
least two succeeding fiscal periods such
records of potatoes received and of
potatoes disposed of by such handler as
may be necessary to verify reports
required pursuant to this section. The
committee, with the approval of the
Secretary, may prescribe rules and
regulations issued pursuant to this
section specifying handler records and
reports which the committee may need
to perform its functions.

(d) For the purpose of assuring
compliance and checking and verifying
reports filed by handlers, the Secretary
and the committee, through its duly
authorized agents, shall have access to
any premises where applicable records
are maintained, where potatoes are held,
and, at any time during reasonable
business hours, shall be permitted to
inspect such handlers’ premises and any
and all records of such handlers with
respect to matters within the purview of
this part.

[FR Doc. 95-5671 Filed 3—9-95; 8:45 am]
BILLING CODE 3410-02-P
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Animal and Plant Health Inspection
Service

9 CFR Parts 160 and 161
[Docket No. 94-027-1]

Standards for Accredited Veterinarian
Duties

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to allow,
under certain conditions, accredited
veterinarians to issue official animal
health documents for animals in herds
or flocks under regular health
maintenance programs for up to 30 days
after inspection. For all other animals,
we are proposing to allow accredited
veterinarians to issue official animal
health documents up to 10 days
following inspection. Last, we are
proposing to require that all official
animal health documents be valid for
only 30 days following inspection,
regardless of the date of issuance. We
would continue to require that
accredited veterinarians issue official
animal health documents only for
animals that they have inspected.
These actions would extend the time
period allowed between inspection and
the issuance of official animal health
documents. We believe these actions
would both alleviate the burden placed
by the current time requirement on
accredited veterinarians and reduce the
costs of health inspection for the
livestock industry, without significantly
increasing animal disease risk.

DATES: Consideration will be given only
to comments received on or before May
9, 1995.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, P.O. Drawer 810,
Riverdale, MD 20738. Please state that
your comments refer to Docket No. 94—
027-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
requested to call ahead on (202) 690—
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
J. A. Heamon, Senior Staff Veterinarian,
Sheep, Goat, Equine, and Poultry
Diseases Staff, Veterinary Services,
APHIS, USDA, P.O. Drawer 810,
Riverdale, MD, 20738. The telephone
number for the agency contacts will

change when agency offices in
Hyattsville, MD, move to Riverdale, MD,
during February. Telephone: (301) 436—
6954 (Hyattsville); (301) 734-6954
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

In accordance with 9 CFR parts 160,
161, and 162 (referred to below as the
regulations), some veterinarians are
accredited by the Federal Government
to cooperate with the Animal and Plant
Health Inspection Service (APHIS) in
controlling and preventing the spread of
animal diseases throughout the country
and internationally. Accredited
veterinarians use their professional
training in veterinary medicine to
perform certain regulatory tasks.

Section 161.3 of the regulations
contains the Standards for Accredited
Veterinarian Duties. Currently, under
§161.3(a), we require accredited
veterinarians, when issuing or signing a
certificate, form, record, or report
regarding any animal, to have inspected
the animal within 7 days prior to
signing the document. We have received
numerous letters from veterinarians,
veterinary associations, and livestock
producers maintaining that this 7-day
requirement is impractical, burdensome,
and expensive for both veterinarians
and producers. All of the
correspondents request that we allow
accredited veterinarians additional time
to issue official animal health
documents following inspection.

Many of the correspondents argue that
the 7-day requirement makes it difficult
for accredited veterinarians involved in
intensive livestock practices to issue, in
a timely manner, official animal health
documents required for the interstate or
international transport of animals. Large
livestock facilities sell animals
continuously. So, in order to issue the
health documents near the date of an
animal’s shipment, if 7 days have
passed since the animal’s most recent
inspection, the veterinarian must revisit
the facility where it is housed. This time
requirement places a burden on
veterinarians with busy practices; many
of the veterinarians who have written
state that it is impossible for them to
visit their clients frequently enough so
as not to impede livestock sales and
shipments. Furthermore, livestock
facilities also are negatively impacted by
the 7-day requirement, as they must pay
for numerous veterinary inspections if
they wish to sell and ship animals
frequently.

Other letters cite inspection delays
caused by biosecurity requirements at
large livestock facilities as a reason for

extending the time period allowed for
issuing official animal health
documents. Biosecurity requirements
commonly prohibit veterinarians from
entering a facility within 72 hours of
being in contact with animals of the
same species at other sites. If an
accredited veterinarian is under contract
to several large livestock facilities with
biosecurity requirements, it can be
difficult for him or her to inspect
animals frequently enough so as not to
impede livestock sales and shipments.

Finally, many of the letters remark
that often veterinarians do not receive
laboratory test results soon enough after
inspection to issue official animal
health documents within the 7-day
period. Thus, a veterinarian can be
forced to reinspect an animal shortly
after the previous inspection due to
laboratory delays beyond his or her
control.

Therefore, we are proposing to allow,
under certain conditions, accredited
veterinarians to issue official animal
health documents for animals in herds
or flocks under regular health
maintenance programs for up to 30 days
after inspection. We are proposing to
define regular health maintenance
program in the regulations as “‘an
arrangement between an accredited
veterinarian and a livestock producer
whereby the veterinarian inspects every
animal on the premises of the producer
at least once every 30 days.” This kind
of arrangement is very common in the
livestock industry. Typically, livestock
facilities contract with a veterinarian for
health inspection of every animal every
30 days as a practical way to protect the
health of animals and to facilitate their
sale and shipment.

Over time, veterinarians who inspect
herds or flocks as part of a regular
health maintenance program become
very familiar with health conditions in
those herds or flocks. They are able to
discover current, and anticipate future,
health problems more accurately than
veterinarians who inspect individual
animals, herds, or flocks sporadically.
We believe that accredited veterinarians
may inspect a herd or flock as part of
a regular health maintenance program
and then issue relevant official animal
health documents for up to 30 days
following inspection, with no
significant increase in disease risk.
Notably, we would continue to require
that accredited veterinarians issue
official animal health documents only
for animals that they have inspected.

Because a veterinarian would have to
inspect a herd or a flock several times
before he or she could become familiar
with the health conditions therein, we
are proposing to allow veterinarians the
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30-day issuance period only after the
third inspection of a herd or flock as
part of a regular health maintenance
program. Following the first two
inspections of a herd or flock as part of
a regular health maintenance program,
we are proposing to allow accredited
veterinarians to issue official animal
health documents for only 10 days after
inspection.

For all animals not part of a regular
health maintenance program, we are
proposing to allow accredited
veterinarians to issue official animal
health documents for up to 10 days
following inspection. We believe that
providing accredited veterinarians with
an additional 3 days following
inspection to issue relevant official
animal health documents will give them
greater flexibility without presenting a
significant increase in disease risk.

Finally, we are proposing to require
that all official animal health documents
be valid for only 30 days following the
date of inspection, regardless of the date
of issuance. We would require
accredited veterinarians to indicate both
the date of issuance and the date of
expiration on all official animal health
documents.

Miscellaneous

We are also proposing to revise the
regulations under 8§ 160.1 and 161.3 (a),
(b), (c), and (k) for the sake of clarity.
Currently, the regulations in these
sections require that various conditions
be met any time an accredited
veterinarian “issue[s] or sign[s] any
certificate, form, record or report”
reflecting the health of an animal.
However, “issue” is not defined in the
regulations. We are proposing to define
“issue” as follows: “The distribution by
an accredited veterinarian of an official
animal health document that he or she
has signed.”

Also, because under the proposed
definition, ‘‘issuance’ entails
distributing a signed official animal
health document, to avoid redundancy
we are proposing to delete the word
“sign” from §161.3 (a), (b), (c), and (k).
Moreover, we are proposing to remove
“sign”” from these sections because the
phrase “issue or sign” implies that
accredited veterinarians could issue an
animal health document without
signing it.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for purposes of Executive
Order 12866 and, therefore, has not

been reviewed by the Office of
Management and Budget.

We are proposing to amend the
regulations to allow, under certain
conditions, accredited veterinarians to
issue official animal health documents
for animals in herds or flocks under
regular health maintenance programs for
up to 30 days after inspection. For
inspection of other animals, we are
proposing to allow up to 10 days
between the inspection of animals and
the issuance of official animal health
documents.

Currently, under § 161.3(a), we
require accredited veterinarians, when
issuing or signing a certificate, form,
record, or report regarding any animal,
to have inspected the animal within 7
days. This requirement places an
economic burden on large livestock
facilities that sell and ship animals
continuously. That is, large livestock
facilities must have their animals
inspected frequently, in order for
veterinarians to issue, in a timely
manner, the health documents required
for the frequent sale and shipment of
animals. Such frequent visits can be
expensive.

If veterinarians were allowed
additional time to issue official animal
health documents following inspection,
they could inspect animals less
frequently. Therefore, primarily, this
proposal would economically benefit
large livestock facilities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or

recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0032 and there are no new
requirements.

List of Subjects

9 CFR Part 160
Veterinarians.

9 CFR Part 161

Reporting and recordkeeping
requirements.

Accordingly, 9 CFR parts 160 and 161
would be amended as follows:

PART 160—DEFINITION OF TERMS

1. The authority citation for part 160
would continue to read as follows:

Authority: 15 U.S.C. 1828; 21 U.S.C. 105,
111-114, 114a, 114a-1, 115, 116, 120, 121,
125, 134b, 134f, 612, and 613; 7 CFR 2.17,
2.51, and 371.2(d).

2. Section 160.1 would be amended
by adding, in alphabetical order, the
following definitions:

8160.1 Definitions.
* * * * *

Issue. The distribution by an
accredited veterinarian of an official
animal health document that he or she
has signed.

* * * * *

Regular health maintenance program.
An arrangement between an accredited
veterinarian and a livestock producer
whereby the veterinarian inspects every
animal on the premises of the producer

at least once every 30 days.
* * * * *

* * * * *

PART 161—REQUIREMENTS AND
STANDARDS FOR ACCREDITED
VETERINARIANS AND SUSPENSION
OR REVOCATION OF SUCH
ACCREDITATION

3. The authority citation for part 161
would continue to read as follows:

Authority: 15 U.S.C. 1828; 21 U.S.C. 105,
111-114, 1144, 114a-1, 115, 116, 120, 121,
125, 134b, 134f, 612, and 613; 7 CFR 2.17,
2.51, and 371.2(d).

4. Section 161.3 would be amended as
follows:

a. By revising paragraphs (a) and (b)
to read as set forth below.

b. In paragraph (c), by removing the
phrase “‘or sign” in the first sentence.

c. In paragraph (k), by removing the
phrase “‘or sign” in the first sentence.
§161.3 Standards for accredited

veterinarian duties.
* * * * *
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(a) An accredited veterinarian shall
not issue a certificate, form, record or
report which reflects the results of any
inspection, test, vaccination or
treatment performed by him or her with
respect to any animal, other than those
in regular health maintenance programs,
unless he or she has personally
inspected that animal within 10 days
prior to issuance.

(1) Following the first two inspections
of a herd or flock as part of a regular
health maintenance program, an
accredited veterinarian shall not issue a
certificate, form, record or report which
reflects the results of any inspection,
test, vaccination or treatment performed
by him or her with respect to any
animal in that program, unless he or she
has personally inspected that animal
within 10 days prior to issuance.

(2) Following the third and
subsequent inspections of a herd or
flock in a regular health maintenance
program, an accredited veterinarian
shall not issue a certificate, form, record
or report which reflects the results of
any inspection, test, vaccination or
treatment performed by him or her with
respect to any animal in that program,
unless he or she has personally
inspected that animal within 30 days
prior to issuance.

(b) An accredited veterinarian shall
not issue, or allow to be used, any
certificate, form, record or report, until,
and unless, it has been accurately and
fully completed, clearly identifying the
animals to which it applies, and
showing the dates and results of any
inspection, test, vaccination, or
treatment the accredited veterinarian
has conducted, except as provided in
paragraph (c) of this section, and the
dates of issuance and expiration of the
document. Certificates, forms, records,
and reports shall be valid for 30 days
following the date of inspection of the
animal identified on the document. The
accredited veterinarian shall distribute
copies of certificates, forms, records,
and reports according to instructions
issued to him or her by the Veterinarian-
in-Charge.

* * * * *

Done in Washington, DC, this 6th day of

March 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-5992 Filed 3-9-95; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 756

Navajo Abandoned Mine Lands
Reclamation (AMLR) Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; extension of
public comment period on proposed
amendment.

SUMMARY: OSM is announcing receipt of
revisions pertaining to a previously
proposed amendment to the Navajo
AMLR plan (hereinafter referred to as
the ““Navajo plan’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA, 30 U.S.C. 1201 et seq.).
The revisions for the Navajo Nation’s
proposed statute pertain to the
reclamation of interim program coal
sites. The amendment is intended to
revise the Navajo plan to be consistent
with SMCRA, and to improve
operational efficiency.

DATES: Written comments must be

received by 4 p.m., m.s.t.,, March 27,

1995.

ADDRESSES: Written comments should

be mailed or hand delivered to Thomas

E. Ehmett at the address listed below.
Copies of the Navajo plan, the

proposed amendment, and all written

comments received in response to this
document will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.

Each requester may receive one free

copy of the proposed amendment by

contacting OSM’s Albuquerque Field

Office.

Thomas E. Enmett, Acting Director,
Albuquerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 505 Marquette Avenue
NW., Suite 1200, Albuquerque, New
Mexico 87102

The Navajo Nation, P.O. Box 308,
Window Rock, Arizona 86515,
Telephone: (602) 871-4941.

FOR FURTHER INFORMATION CONTACT:

Thomas E. Enmett, Telephone: (505)

766-1486.

SUPPLEMENTARY INFORMATION:

I. Background on Title IV of SMCRA

Title IV of SMCRA established an
AMLR program for the purposes of
reclaiming and restoring lands and
waters adversely affected by past
mining. The program is funded by a
reclamation fee levied on the

production of coal. Lands and waters
eligible for reclamation under title IV
are those that were mined or affected by
mining and abandoned or inadequately
reclaimed prior to August 3, 1977, and
for which there is no continuing
reclamation responsibility under State,
Federal, Tribal, or other laws.

Title IV provides for State or Tribal
submittal to OSM of an AMLR plan. The
Secretary of the Interior adopted
regulations at 30 CFR 870 through 888
that implement Title IV of SMCRA.
Under these regulations, the Secretary
reviewed the plans submitted by States
and Tribes and solicited and considered
comments of State and Federal agencies
and the public. Based upon the
comments received, the Secretary
determined whether a State or Tribe had
the ability and necessary legislation to
implement the provisions of Title IV.
After making such a determination, the
Secretary decided whether to approve
the State or Tribe program. Approval
granted the State or Tribe exclusive
authority to administer its plan.

Ordinarily, under section 405 of
SMCRA, a State or Tribe must have an
approved surface mining regulatory
program prior to submittal of an AMLR
plan to OSM. However, on July 11,
1987, the President signed a
supplemental appropriations bill (Pub.
L. 100-71) that authorized the Crow and
Hopi Tribes and Navajo Nation to adopt
AMLR programs without approval of
Tribal surface mining regulatory
programs.

Upon approval of a State’s or Tribe’s
plan by the Secretary, the State or Tribe
may submit to OSM, on an annual basis,
an application for funds to be expended
by that State or Tribe on specific
projects that are necessary to implement
the approved plan. Such annual
requests are reviewed and approved by
OSM in accordance with the
requirements of 30 CFR Part 886.

11. Background on the Navajo Plan

On May 16, 1988, the Secretary of the
Interior approved the Navajo plan.
General background information on the
Navajo plan, including the Secretary’s
findings, the disposition of comments,
and the approval of the Navajo plan can
be found in the May 16, 1988, Federal
Register (53 FR 17186). Approval of the
Navajo plan is codified at 30 CFR
756.13. Subsequent actions concerning
the Navajo plan and plan amendments
can be found at 30 CFR 756.14.

I11. Proposed Amendment

By letter dated January 12, 1995, the
Navajo Nation submitted a proposed
amendment to its AMLR plan pursuant
to SMCRA (administrative record No.
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NA-227). The Navajo Nation submitted
the proposed amendment at its own
initiative and in response to the final
rule Federal Register notice
acknowledging that the Navajo Nation
would amend its AMLR Code of 1987 to
provide for the reclamation of interim
program coal sites (59 FR 49178, 48181,
finding No. 1(f), September 27, 1994;
administrative record No. NA-225). The
Navajo Nation proposed the addition of
new language at section 404(b) of its
AMLR Code to provide for such
reclamation.

OSM announced receipt of the
proposed amendment in the February
10, 1995, Federal Register (60 FR 7926),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. NA-232). Because no one has
requested a public hearing or meeting,
none has been held. The public
comment period ends on March 10,
1995.

OSM would like to take this
opportunity to correct an error in the
February 10, 1995, Federal Register
document. In the first column on page
7927, part of the original language of the
proposed amendment submitted by the
Navajo Nation is incorrectly cited.
Subsection 404(b)(4) should read as
follows:

The site qualifies as a priority one or two
site pursuant to section 403(a) (1) and (2) of
SMCRA. Priority will be given to those sites
which are in the immediate vicinity of a
residential area or which have an adverse
economic impact upon a community.

During its review of the proposed
amendment, OSM identified concerns
relating to the provisions of the Navajo
AMLR Code of 1987 at section 404(b)(2)
pertaining to (1) the dates used to define
interim program coal sites, and (2) the
requirement that a determination be
made that any funds available for
reclamation or abatement pursuant to a
bond or other form of financial
guarantee or from any other source are
not sufficient to provide for adequate
reclamation or abatement at the site.
OSM notified the Navajo Nation of the
concerns in a telephone conversation on
February 23, 1995 (administrative
record No. NA-233). The Navajo Nation
responded in a letter dated February 23,
1995, by submitting a revised
amendment (administrative record No.
NA-234).

The Navajo Nation proposes revisions
to section 404(b)(2) of the Code as it
pertains to the dates used to define
interim program coal sites, and the
addition of the requirement that there be
insufficient funds for completion of
reclamation or abatement activities.

IV. Public Comment Procedures

OSM is extending by an additional 15
days the comment period on the
proposed Navajo plan amendment to
provide the public an opportunity to
reconsider the adequacy of the proposed
amendment in light of the additional
materials submitted. In accordance with
the provisions of 30 CFR 884.14 and
884.15(a), OSM is seeking comments on
whether the proposed amendment
satisfies the applicable plan approval
criteria of 30 CFR 884.14. If the
amendment is deemed adequate, it will
become part of the Navajo plan.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

V. Procedural Determinations
1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State or Tribal AMLR
plans and revisions thereof since each
such plan is drafted and promulgated by
a specific State or Tribe, not by OSM.
Decisions on proposed State or Tribe
AMLR plans and revisions thereof
submitted by a State or Tribe are based
on a determination of whether the
submittal meets the requirements of
Title IV of SMCRA (30 U.S.C. 1231-
1243) and the applicable Federal
regulations at 30 CFR Parts 884 and 888.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since agency
decisions on proposed State or Tribe
AMLR plans and revisions thereof
categorically excluded from compliance
with the National Environmental Policy
Act (42 U.S.C. 4332) by the Manual of
the Department of the Interior (516 DM
6, appendix 8, paragraph 8.4B(29)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The Tribal submittal
which is the subject of this rule is based
upon Federal regulations for which an
economic analysis was prepared and
certification made that such regulations
would not have a significant economic
effect upon a substantial number of
small entities. Accordingly, this rule
will ensure that existing requirements
established by SMCRA or previously
promulgated by OSM will be
implemented by the Tribe. In making
the determination as to whether this
rule would have a significant economic
impact, the Department relied upon the
data and assumptions in the analyses for
the corresponding Federal regulations.

List of Subjects in 30 CFR Part 756

Abandoned mine land reclamation
program, Indian lands.

Dated: March 3, 1995.
Charle E. Sandberg,

Acting Assistant Director, Western Support
Center.

[FR Doc. 95-5924 Filed 3-9-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 773
RIN 1029-AB80

Notification and Permit Processing

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; reopening of
public comment period and notice of
public hearing.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM)
published a proposed rule in response
to a petition for rulemaking regarding
notification and permit processing
provisions of 30 CFR part 773. OSM has
received requests to hold a public
hearing on the proposed rule and is
announcing that public hearings will be
held, and the comment period reopened
in order to accommodate the hearing.
DATES: Public Hearings: A public
hearing is scheduled for March 16,
1995, in Vincennes, Indiana, at 6 p.m.
local time.
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Written Comments: OSM will accept
written comments on the proposed rule
until 5 p.m. Eastern time on March 23,
1995.

ADDRESSES: Public Hearings: The public
hearing will be held at the Executive
Inn, One Executive Boulevard,
Vincennes, Indiana.

Written Comments: Hand deliver to
the Office of Surface Mining
Reclamation and Enforcement,
Administrative Record, Room 660, 800
North Capitol St., Washington, DC; or
mail to the Office of Surface Mining
Reclamation and Enforcement,
Administrative Record, Room 660 NC,
1951 Constitution Avenue NW,
Washington, DC 20240.

Comments may also be sent
electronically through the INTERNET
to: OSMRULES@OSMRE.GOV. Please
note that this address is different from
the address specified in the proposed
rule (59 FR 53884).

FOR FURTHER INFORMATION CONTACT:
Scott Boyce, Branch of Research and
Technical Standards, Office of Surface
Mining Reclamation and Enforcement,
Room 640 NC, 1951 Constitution
Avenue NW., Washington, DC 20240;
Telephone: 202—-343-3938.

SUPPLEMENTARY INFORMATION: On
October 26, 1994 (59 FR 53884), OSM
published a proposed rule which would
amend its regulations in response to a
petition for rulemaking. The rulemaking
would require that the regulatory
authority provide to each person who
was a party to an informal conference its
written findings granting, requiring
modification of, or denying a permit
application. The rulemaking would also
require both that an approved permit
contain in its permit area only lands for
which the applicant has established a
right-to-enter and commence surface
coal mining and reclamation operations,
and that compliance with an approved
permit be based on activities to be
conduced solely upon such lands.

On December 23, 1994 (59 FR 66286),
as a result of a commenter’s request, the
comment period was extended to
February 27, 1995. OSM has received
requests to hold a public hearing on the
proposed rule. Therefore, in order to
accommodate the public hearing, OSM
will reopen the comment period.
Comments will now be accepted until 5
p.m. local time on March 23, 1995.

Refer to DATES and ADDRESSES for the
times, dates and locations for the
hearing. The hearing will continue until
all persons wishing to testify have been
heard. To assist the transcriber and
ensure an accurate record, OSM
requests that persons who testify at a

hearing give the transcriber a written
copy of their testimony.

Any disabled individual who needs
special accommodations to attend this
public hearing should contact the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Dated: March 7, 1995.
Mary Josie Blanchard,

Acting Assistant Director, Reclamation and
Regulatory Policy.

[FR Doc. 95-6027 Filed 3—-7-95; 5:02 pm]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[FRL-5170-2]

Approval of Delegation of Authority;
National Emission Standards for

Hazardous Air Pollutants; Coke Oven
Batteries; Utah

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to grant
delegation of authority to the State of
Utah to implement and enforce the
National Emission Standards for Coke
Oven Emissions. The Governor of Utah
requested delegation from EPA Region
VIII in a letter dated August 18, 1994.

In the Final Rules Section of this
Federal Register, EPA is approving the
State of Utah’s request for delegation as
a direct final rule without prior proposal
because EPA views this as a
noncontroversial action and anticipates
no adverse comments. EPA’s rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments on this proposed rule
must be received in writing by April 10,
1995.

ADDRESSES: Written comments should
be submitted to Patricia D. Hull,
Director, Air, Radiation & Toxics
Division, Environmental Protection
Agency, Region VIII, 999 18th Street,
Suite 500, Denver, Colorado 80202—
2466 and concurrently to Russell A.
Roberts, Director, Division of Air

Quality, Department of Environmental
Quiality, 1950 West North Temple, Salt
Lake City, Utah 84114-4820. Copies of
State of Utah’s submittal are available
for public inspection during normal
business hours at the above locations.
FOR FURTHER INFORMATION CONTACT: T.
Scott Whitmore at (303) 293-1758.
SUPPLEMENTARY INFORMATION: See the
information provided in the final action
which is located in the Final Rules
Section of this Federal Register.

List of Subjects in 40 CFR Part 63
Environmental protection, Air
pollution control, Intergovernmental
relations, Hazardous substances.
Authority: 42 U.S.C. 7412.
Dated: February 23, 1995.
Kerrigan Clough,
Acting Regional Administrator, Region VIII.
[FR Doc. 95-5979 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[OK001; AD-FRL-5170-3]
Clean Air Act Proposed Interim

Approval Operating Permits Program;
the State of Oklahoma

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed interim approval.

SUMMARY: The EPA proposes source
category-limited interim approval of the
operating permits program submitted by
the Oklahoma Department of
Environmental Quality (ODEQ) through
the Governor of Oklahoma on January
12, 1994, for the purpose of complying
with Federal requirements for an
approvable State program to issue
operating permits to all major stationary
sources, with the exception of sources
on Indian country.
DATES: Comments on this proposed
action must be received in writing by
April 10, 1995.
ADDRESSES: Written comments on this
action should be addressed to Ms. Jole
C. Luehrs, Chief, New Source Review
Section, at the EPA Region 6 Office
listed below. Copies of the State’s
submittal and other supporting
information used in developing the
proposed interim approval rule are
available for inspection during normal
business hours at the following
locations. Interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least 24 hours before visiting
day.

U.S. Environmental Protection
Agency, Region 6, Air Programs Branch
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(6T—AN), 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733.

Oklahoma Department of
Environmental Quality, 4545 North
Lincoln Boulevard., Suite 250,
Oklahoma City, Oklahoma 73105-3483.
FOR FURTHER INFORMATION CONTACT: Wm.
Nicholas Stone, New Source Review
Section (6T-AN), Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733, telephone (214) 665-7226.

SUPPLEMENTARY INFORMATION:
l. Background and Purpose

A. Introduction

As required under title V of the 1990
Clean Air Act Amendments (sections
501-507 of the Clean Air Act (*‘the
Act’)), EPA has promulgated rules
which define the minimum elements of
an approvable State operating permits
program and the corresponding
standards and procedures by which the
EPA will approve, oversee, and
withdraw approval of State operating
permits programs (see 57 FR 32250 (July
21, 1992)). These rules are codified at 40
Code of Federal Regulations (CFR) part
70. Title V requires States to develop,
and submit to the EPA, programs for
issuing these operating permits to all
major stationary sources and to certain
other sources, with the exception of
sources on Indian country.

The Act requires that States develop
and submit these programs to the EPA
by November 15, 1993, and that the EPA
act to approve or disapprove each
program within one year after receiving
the submittal. The EPA’s program
review occurs pursuant to section 502 of
the Act and the part 70 regulations
which together outline criteria for
approval or disapproval. Where a
program substantially, but not fully,
meets the requirements of 40 CFR part
70, and where a State requests source
category-limited interim approval, the
EPA may grant the program interim
approval for a period of up to two years.
If the EPA has not fully approved a
program by two years after the
November 15, 1993, date or by the end
of an interim program, it must establish
and implement a Federal program.

B. Federal Oversight and Sanctions

If the EPA were to finalize this
proposed source category-limited
interim approval, it would extend for
two years following the effective date of
final interim approval, and could not be
renewed. During the interim approval
period, the State of Oklahoma would be
protected from sanctions, and the EPA
would not be obligated to promulgate,
administer, and enforce a Federal

permits program for the State of
Oklahoma. Permits issued under a
program with interim approval have full
standing with respect to part 70, and the
State will permit sources based on the
transition schedule submitted with the
source category-limited approval
request. This schedule may extend for
no more than five years beyond the
interim approval date.

Following final interim approval, if
Oklahoma has failed to submit a
complete corrective program for full
approval by the date six months before
expiration of the interim approval, the
EPA would start an 18-month clock for
mandatory sanctions. If Oklahoma then
failed to submit a corrective program
that the EPA found complete before the
expiration of that 18-month period, the
EPA would apply sanctions as required
by section 502(d)(2) of the Act, which
would remain in effect until the EPA
determined that the State of Oklahoma
had corrected the deficiency by
submitting a complete corrective
program.

If, following final interim approval,
the EPA were to disapprove Oklahoma’s
complete corrective program, the EPA
would be required under section
502(d)(2) to apply sanctions on the date
18 months after the effective date of the
disapproval, unless prior to that date
Oklahoma had submitted a revised
program and the EPA had determined
that it corrected the deficiencies that
prompted the disapproval.

In addition, discretionary sanctions
may be applied where warranted any
time after the end of an interim approval
period if Oklahoma has not timely
submitted a complete corrective
program or the EPA has disapproved a
submitted corrective program.
Moreover, if the EPA has not granted
full approval to Oklahoma’s program by
the expiration of an interim approval
and that expiration occurs after
November 15, 1995, the EPA must
promulgate, administer, and enforce a
Federal permits program for Oklahoma
upon interim approval expiration.

1l. Proposed Action and Implications

A. Analysis of State Submission

1. Support Materials

Pursuant to section 502(d) of the Act,
the Governor of each State is required to
develop and submit to the
Administrator a part 70 program under
State or local law or under an interstate
compact meeting the requirements of
title V of the Act. Under the signature
of Governor David Walters, ODEQ
requested approval with full authority
to administer the State part 70 program
in all areas of the State of Oklahoma.

The Governor’s letter makes no
reference to Indian country and
specifically requests full authority over
the State of Oklahoma. Because the
Oklahoma permitting authorities have
not demonstrated, consistent with
applicable principles of Indian law and
Federal Indian policies, legal authority
to regulate sources in Indian country
under the Act, the proposed interim
approval of the Oklahoma part 70
program will not extend to any lands
within the exterior boundaries of Indian
country. Though the State has made no
demonstration of jurisdiction over
Indian country, the State may at a later
time make an adequate demonstration of
authority. Title V sources located within
the exterior boundaries of Indian
country in the State of Oklahoma will be
subject to the Federal operating permit
program, to be promulgated at 40 CFR
part 71, unless a tribe is delegated a part
70 program. Regulations for delegation
of tribal programs are being developed
pursuant to section 301(d) of the Act.
Tribes may also have inherent sovereign
authority to regulate air pollutants from
sources on Indian country.

The Oklahoma submittal addresses
the program description as required at
40 CFR 70.4(b)(1) by describing how
ODEQ intends to carry out its
responsibilities under the part 70
regulations. The program description is
addressed in the following areas: (1)
Complete Program Description, (I) State
Permitting Regulations, Guidelines,
Policies, and Procedures, (I11) Attorney
General’s Opinion, (IV) Permitting
Program Documentation, (V) Provisions
for Implementing the Operating Permits
Program, (VI) Permit Fee Demonstration,
(V) Compliance Tracking and
Enforcement, and (VIII) Provisions
Implementing the Requirement of Other
Titles of the Act (40 CFR 70.4(b)(3) (i)
and (v)). The program description has
been deemed to be appropriate for
meeting the requirement of 40 CFR
70.4(b)(1).

Pursuant to 40 CFR 70.4(b)(3), the
Governor is required to submit a legal
opinion from the Attorney General (or
the attorney for the State air pollution
control agency that has independent
legal counsel, hereafter AG)
demonstrating adequate authority to
carry out all aspects of a title V
operating permits program. The State of
Oklahoma submitted an AG’s Opinion
in section Il of the “Program
Description” and a Supplemental AG’s
Opinion on February 28, 1994,
demonstrating adequate legal authority
as required by Federal law and
regulation. The Supplemental AG’s
Opinion addresses the delegation of
authority for signature from the
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Attorney General to the Chief Counsel
for the Air Quality Division who has full
authority to represent the State in all
matters relating to the Department’s
environmental programs. This opinion
with the supplement adequately
addresses the thirteen provisions listed
at 40 CFR 70.4(b)(3)(i)—(xiii).

The State statutes cited in the AG’s
Opinion authorize the imposition of
criminal fines in the amount of $10,000
per violation as required by 40 CFR
70.11(a)(3)(ii) for knowing violations of
applicable requirements, permit
conditions, as well as fee and filing
requirements. Further, these statutes
authorize the fine amounts to be
imposed on a per day per violation basis
as required by 40 CFR 70.11(a)(3)(ii).
The statute at Title 27A O.S.
Supplement. 1993, Section 2-5-116,
appears to establish a cap in the amount
of $250,000 on criminal penalties. The
State is requested to supplement the
Attorney General’s Opinion again to
clarify that this limit will not impede
the State or EPA from enforcing daily
violations with a $10,000 per day per
violation fine. This supplemental AG
Opinion should be submitted to the EPA
before the publication of the final
interim approval notice.

40 CFR 70.4(b)(4) requires the
submission of relevant permitting
program documentation not contained
in the regulations, such as permit forms
and relevant guidance to assist in the
State’s implementation of its program.
The State addresses this requirement in
its program submittal under Attachment
39—"“Instructions for Title V Part 70
Operating Permit Application and
General Permit Application
Completeness Checklist”, Attachment
40—"‘Permit Form”’, Attachment 41—
“Permit Reporting Forms”, and
Attachment 42—*‘Inspection Protocol,
Point Source Inspection Form.”

2. Regulations and Program
Implementation

The State of Oklahoma has submitted
the Oklahoma Air Quality Council
Regulations (OAC) 252:100-8
“Operating Permit Regulations’ and
OAC 252:100-8-9 ““Permit Fee
Requirements,” for implementing the
State’s part 70 program as required by
40 CFR 70.4(b)(2). Sufficient evidence of
their procedurally correct adoption was
submitted in the package on January 7,
1994, showing evidence of adoption
which was sent to the EPA in the State’s
original submittal. Copies of all
applicable State and local statutes and
regulations which authorize the part 70
program, including those governing
State administrative procedures, were
submitted with the State’s program.

The State submitted as Attachment 1,
OAC 252-100-8 titled ““Operating
Permits (Part 70)” (Subchapter 8), as
required at 40 CFR 70.4(b)(2).
Subchapter 8 follows the rule at 40 CFR
part 70 very closely. Supporting
documentation of procedurally correct
adoption and copies of all applicable
State statutes and regulations which
authorize the part 70 program, including
those governing State administrative
procedures, were submitted with the
State’s program. Subchapter 8 received
written comments from May 7 through
October 19, 1993, and public hearings
were held July 13, August 17,
September 14, and October 19, 1993.
The response to comments was made by
ODEQ on October 19, 1993. Sufficient
evidence of their procedurally correct
adoption was submitted and meets the
requirements of 40 CFR 70.4(b)(2).

The following requirements, set out in
the EPA’s part 70 rule, are addressed in
the State’s submittal: (a) provisions to
determine applicability (40 CFR
70.3(a)), OAC 252-100-8-3; (b)
provisions to determine complete
applications (40 CFR 70.5(a)(2)), OAC
252-100-8-5; (¢) public participation
(40 CFR 70.7(h)), OAC 252-100-8-7(i);
(d) provisions for minor permit
modifications (40 CFR 70.7(e)(2)), OAC
252-100-8-7(e); (e) provisions for
permit content (40 CFR 70.6(a)), OAC
252-100-8-6; (f) provisions for
operational flexibility (40 CFR
70.4(b)(12)), OAC 252-100-8-6(h); and
(9) enforcement provisions (40 CFR
70.4(b)(5) and 70.4(b)(4)(ii)), OAC 252—
100-8-6(b-c) and the AG Opinion.

Following is a discussion of certain
specific provisions in the State’s
submission as they relate to
requirements of 40 CFR part 70:

(a) Applicability criteria, including
any criteria used to determine
insignificant activities or emissions
levels (40 CFR 70.4(b)(2) and 70.3(a)):
Applicability criteria are listed at OAC
252:100-8-3 with *‘applicable
requirement” defined at OAC 252:100—
8-2. The regulations at OAC 252:100-8—-
2 defines a “major source.” The State
included a paragraph (4) to this
definition which does not allow
aggregation of emission sources at oil
and gas wells, compressor stations, and
pump stations for criteria pollutants.
Paragraph (4) is in conflict with the rule
because oil and gas sources may not be
aggregated to determine major source
status for Hazardous Air Pollutants
only. Therefore, as a condition for full
approval, the regulations at OAC
252:100-8-2, “major source,” must be
revised to delete paragraph (4).

Oklahoma’s “major source’ definition
creates the possibility that sources that

would otherwise be major under part 70
would not be major due to the non-
aggregation provision for oil and gas
facilities. Non-aggregation of oil and gas
units is provided only for the emission
of hazardous air pollutants in the
Federal rule. 40 CFR 70.2 requires all
sources located on contiguous or
adjacent properties, under common
control, and belonging to a single major
industrial grouping to be considered as
the same source. The Oklahoma permit
regulations could cause certain part 70
major sources, as defined in 40 CFR
70.2, or portions of such sources, to be
treated as separate sources. This could
cause some part 70 sources to be
exempted from coverage by part 70
permits which must ensure all part 70
requirements for these sources are met.
The EPA considers Oklahoma’s
misinterpretation of the non-aggregation
provision for criteria pollutants to allow
an unknown number of oil and gas
facilities to avoid title V of the Act. The
EPA expects that any permits issued by
the State will address all applicable
requirements, as required by 40 CFR
70.7(a)(1)(iv).

The State of Oklahoma submitted
under the signature of the Executive
Director of the ODEQ, Mark Coleman, a
request dated January 23, 1995, for the
EPA to grant source category-limited
interim approval allowing more time to
permit these extra sources and correct
the regulations. In the original submittal
the Governor of Oklahoma delegated the
authority to submit non-regulatory
changes under the signature of the
Executive Director of the ODEQ.
Because the request for source category-
limited interim approval requires a
regulatory change, the EPA must receive
a formal request under the Governor’s
signature before the EPA can publish
final interim approval in the Federal
Register. The request included a revised
transition schedule that demonstrates
the State will permit at least 60% of its
sources and at least 80% of its
emissions during the first three years.
The request is consistent with the policy
memo from John Seitz, Director of the
Office of Air Quality Planning and
Standards dated August 2, 1993. The
EPA can grant source category-limited
interim approval to States whose
programs do not provide for permitting
all required sources if the State makes
a showing that two criteria were met: 1)
that there were “‘compelling reasons”
for the exclusions and 2) that all
required sources will be permitted on a
schedule that *‘substantially meets” the
requirements of part 70. The EPA
considers Oklahoma’s misinterpretation
of use of the non-aggregation provision
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for criteria pollutants to be a compelling
reason for granting this type of interim
approval. Further, the revised transition
plan demonstrates that all part 70
sources will be permitted on a schedule
that substantially meets the
requirements of part 70.

The EPA is therefore proposing to
grant Oklahoma source category-limited
interim approval. Source category-
limited interim approval will allow
Oklahoma to implement the revised
transition schedule to permit all part 70
sources during the transition period
after the permit regulations have been
revised. As a condition of this interim
approval, the State must revise the
regulations at OAC 252:100-8-7(a)(5)(A)
and OAC 252:100-8-5(b)(2) to reflect
the new transition schedule for
permitting existing sources consistent
with the rule at 40 CFR part 70. For full
part 70 approval, the ODEQ will be
required to revise its permit regulations
S0 no source or portion of a source
which would be defined as a major
under 40 CFR 70.2 will be exempt from
part 70 requirements because the
emissions of an oil or gas unit have not
been aggregated. Additionally, the State
must formally request source category-
limited interim approval under the
Governor’s signature because this
approval action requires the regulatory
changes outlined above. This formal
request under the Governor’s signature
must be received by the EPA before this
approval action can be published as
final in the Federal Register.

The regulations at OAC 252:100-8—
3(e) address insignificant activities.
Emissions of one pound per hour of
criteria pollutants or emissions of toxic
pollutants less than the de minimis
listed at OAC 252:100-41-43(a)(5) are
considered insignificant. Further, the
State regulations consider increases in
potential to emit at a facility to be
insignificant if the increase is less than
10% of the permit limit or 10% of the
facility’s baseline potential to emit. This
insignificant level is available to any
permit action (modification or renewal)
and must be identified in the
application. Emissions of 1 Ib/hr based
on the source’s potential to emit are
reasonable. However, to consider a
percentage change in the potential to
emit or a permit limit as insignificant is
not reasonable. As the regulations are
currently written, a permitted source
could exceed a permit limit by 10%
without liability. Also, 10% of a high
permit limit could mask a permit
modification from preconstruction
review. For these reasons, the language
at OAC 252:100-8-3(e)(3) must be
revised to delete the allowance of any
percentage of the permit limit or change

in the potential to emit as an
insignificant emission level. Further, the
language at OAC 252:100-8-3(e)(1)
must be amended to base the 1 Ib/hr
insignificant emissions level on the
source’s potential to emit.

The ODEQ will maintain a list of
insignificant activities that need not be
quantified on the application as well as
a list of activities the Department
considers to be “trivial.” Trivial
activities are not required to be
identified on the application. The
Federal rule at part 70 allows a list of
insignificant activities and emission
levels which need not be included in
permit applications be submitted as part
of a State’s part 70 program, and
approved by the Administrator.
However, the list of insignificant
activities and the list of trivial activities
mentioned in the State regulations were
not submitted as part of the part 70
program, and part 70 does not allow for
the substitution of the State permitting
authority’s approval for the
Administrator’s approval, which is
required by 40 CFR 70.5(c).
Furthermore, 40 CFR 70.5(c) clarifies
that if the insignificant activities are
exempted because of size or production
rate, a list of these insignificant
activities must be included in the
application. Therefore, for full part 70
approval, the regulations at OAC
252:100-8-3(e) must be revised to
reflect the requirements at 40 CFR
70.5(c).

The State’s insignificant emissions
levels will allow for an emissions
threshold that could allow significant
emissions to avoid appearing on the
application. As a condition of full
approval, the State must amend the
language at OAC 252:100-8-3(e) so that
the insignificant emissions rate of 1 Ib/
hr for criteria pollutants will be based
on potential to emit instead of actual
emissions. Additionally, the language at
OAC 252:100-8-3(e)(3) must be revised
to delete the allowance of any
percentage of the permit limit or change
in the potential to emit as an
insignificant emission level. An
application may not omit information
needed to determine the applicability
of, or to impose any applicable
requirement, or to evaluate the fee
amount required. Further, any list of
insignificant activities or trivial
activities must be approved by the EPA
prior to its use.

(b) Provisions to determine complete
applications are listed at OAC 252:100—
8-5(d) and 5(b)(8). Complete application
forms, model permit forms, permit
reporting forms, and instructions are
located in Attachments 39, 40, 41, and
42. These application forms may be

amended without rulemaking to
facilitate changes required by new
applicable requirements. These
provisions meet the requirements of 40
CFR 70.5 (a)(2) and (c).

(c) Provisions for public participation
are found at OAC 252:100-8-7(i) and
review by the EPA and affected States
at OAC 252:100-8-8. The State
regulations provide for adequate public
participation and notice to affected
States for permit issuance, renewals,
and reopenings. The regulations provide
standing only for those who have
provided written comments during
public review. The State must clarify
that judicial review is available to all
affected parties for all final permit
actions including minor modifications
and administrative amendments. As a
condition of full approval, the provision
at OAC 252:100-8-7(j) must be clarified
to assure that all final permit actions are
subject to judicial review.

The regulations at OAC 252:100-8-
7(i)(1)(E) and at OAC 252:100-8—
7())(2)(A) provide standing for written
comments only during public review.
As a condition of full approval, these
provisions in the regulations must be
revised to delete the word ““written,”
thus providing standing for oral
comments during the public
participation process. With these
required changes, the provisions meet
the requirements of 40 CFR 70.7(h).

(d) The rule at 40 CFR 70.7(e)(2)(i)
specifies criteria for minor permit
modifications. These criteria are
adequately incorporated in the State
regulations at OAC 252:100-8—
7(€)(1)(A). These provisions are more
stringent than the rule at 40 CFR 70.7(e)
because they include State-only
requirements as well as federally
enforceable requirements. The
provisions at OAC 252:100-8-7(e) meet
the requirements at 40 CFR 70.7(e).

The EPA has noted two deficiencies
in the administrative amendments
procedure at OAC 252:100-8-7(d). This
procedure is designed to make simple
changes to the permit that do not
require public, affected State, or EPA
review. The rule at 40 CFR 70.7(d)(2)(iii)
allows administrative amendments to be
used to require more frequent
monitoring at the facility. The
regulations at OAC 252:100-8-7(d)(1)(C)
allow ““. .. more or less . . ."” frequent
monitoring. Also, OAC 252:100-8—
7(d)(1)(E) allows changes processed
under Subchapter 7 using enhanced
New Source Review (NSR) procedures
to be incorporated into the operating
permit under an administrative
amendment.

The administrative amendment
procedure cannot be used to make the
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monitoring requirements less stringent.
Therefore, as a condition for full
approval, the State must revise the
administrative amendment procedure to
delete the words ““. . . or less . ..” from
OAC 252:100-8-7(d)(1)(C).

The regulations do not define or
specify the NSR procedures mentioned
and therefore require clarification. The
rule at 40 CFR 70.7(d)(1)(v) requires that
the procedures used for enhanced NSR
are substantially equivalent to the
requirements of 40 CFR 70.7 and 40 CFR
70.8 that would be applicable to the
change if it were subject to review as a
permit modification, and has
compliance requirements substantially
equivalent to those contained in 40 CFR
70.6. Subchapter 7 has not been
submitted as a SIP revision and the EPA
will reserve comment on Subchapter 7
until it is submitted. Until the EPA has
completed its review of the State
Implementation Plan (SIP) revision and
has approved it, the EPA expects that
the State will interpret the term
“*enhanced” in OAC 252:100-8-
7(d)(1)(E) consistent with the EPA’s
definition of that term, so that changes
processed under the State’s NSR
program will be eligible for
incorporation into the title V permit
through administrative amendment only
if those changes have been processed
consistent with the requirements of 40
CFR 70.7(d)(1)(v), as explained above.
Interpreted in this way, the State’s
program is eligible for interim approval.

Therefore, as a condition for full
approval, the State must revise the
regulations at OAC 252:100-8-7(d)(1)(E)
to define or specify “Enhanced New
Source Review procedures” and to
submit a SIP revision for Subchapter 7
that reflects these procedures.

(e) Provisions for permit content are
found at OAC 252:100-8-6. The State
regulations contain all of the provisions
at 40 CFR 70.6. The language in the
State regulations is often verbatim with
the rule. Adequate provisions are made
for permit duration, permit shield,
general permits, temporary sources, and
emergency situations. The regulations at
OAC 252:100-8(a)(3)(C)(iii)(I) define
“prompt” reporting of exceedances as
24 hours after the occurrence. The
provisions at OAC 252:100-8-6(a)
include the phrase “To the extent
practicable . . .”” This phrase indicates
that the State has discretion in what
constitutes an applicable requirement.
In order to receive full approval, the
State must remove the phrase “to the
extent practicable.” Until this revision
is made, the permits issued by the State
shall meet the requirements of 40 CFR
70.6 and include all applicable
requirements.

(f) Provisions for operational
flexibility and alternative scenarios are
listed at OAC 252:100-8-6(h). This
section meets the requirements of 40
CFR 70.4(b)(12), 70.5(c)(7), and
70.6(a)(10).

(9) Provisions for compliance tracking
and enforcement are described in
Section VII of the submittal. The State
commits to submit annual information
concerning the State’s enforcement
activities in part A of this section.
Attachment 42 contains an Inspection
Protocol and Point Source Inspection
Form. Attachment 48 is the latest
Enforcement Memorandum of
Agreement. Attachment 49 contains the
Air Quality Program Enforcement
Action Report. Attachment 50 contains
a tracking list for Administrative Orders
and Consent Orders. The AG Opinion
discussed above outlines the State’s
authority to enforce all aspects of the
program. These submission elements
meet the requirements for compliance
tracking and reporting at 40 CFR
70.4(b)(4)(ii) and (5). These submission
elements meet the enforcement
authority requirements at 40 CFR
70.4(b)(2), 70.4(b)(3)(vii), and 70.4(9).

The State of Oklahoma has the
authority to issue a variance from
requirements under Title 27A O.S.
Supplement. 1993, Section 2-5-109.
The EPA regards this provision as
wholly external to the program
submitted for approval under part 70,
and consequently is proposing to take
no action on this provision of State law.
The EPA has no authority to approve
provisions of State law, such as the
variance provision referred to, which
are inconsistent with the Act. The EPA
does not recognize the ability of a
permitting authority to grant relief from
the duty to comply with a federally
enforceable part 70 permit, except
where such relief is granted through the
procedures allowed by part 70. A part
70 permit may be issued or revised
(consistent with part 70 permitting
procedures) to incorporate those terms
of a variance that are consistent with
applicable requirements. A part 70
permit may also incorporate, via part 70
permit issuance or modification
procedures, the schedule of compliance
set forth in a variance. However, the
EPA reserves the right to pursue
enforcement of applicable requirements
notwithstanding the existence of a
compliance schedule in a permit to
operate. This is consistent with 40 CFR
70.5(c)(8)(iii)(C), which states that a
schedule of compliance “‘shall be
supplemental to, and shall not sanction
noncompliance with, the applicable
requirements on which it is based.”

3. Permit Fee Demonstration

The regulations at OAC 252:100-8-9
specify an annual fee of $25 per ton per
year based on actual or allowable
emissions at the facility as reflected in
the emission inventory. This fee is
based on 1995 dollars for the first year
and will be adjusted each year afterward
to reflect the difference between the
Consumer Price Index (CPI) for the
previous year to the CPI for 1989. The
original submittal from the State did not
contain a detailed fee analysis. Instead,
the regulations at OAC 252:100-8-
9(d)(1)(B) specify that the ODEQ must
complete a detailed workload analysis
mandated by State law to be conducted
by an independent consultant with a
review of the fee and adjustment of the
fee as necessary. The State submitted
the workload analysis and fee
demonstration to the EPA for review on
November 7, 1994. The formal
submission to the program was made in
a letter dated January 23, 1995, from the
Executive Director of the ODEQ to the
EPA. The fee demonstration
recommends a fee of $15.19 per ton in
1995 dollars and will be adjusted each
year to the 1989 CPI as provided for in
the regulations.

Though the fee reflected in the fee
demonstration is less than the $25 per
ton fee listed in the Act, the State has
shown that it will provide sufficient
funding based on the applicable
requirements in effect at the time of the
program submittal. Based on the
anticipated emissions, the State expects
the $15.19 per ton fee to generate over
$4,250,000 the first year. These funds
will adequately pay for the anticipated
costs of the program as demonstrated in
the detailed workload analysis.

Therefore, based on its review, the
EPA proposes approval for the fee
structure and workload analysis of the
Oklahoma part 70 program. The EPA
solicits comment on the fee during the
comment period for this proposed
approval action and will respond to any
comments before taking final action.
The EPA is recommending approval of
the $15.19 per ton fee and deems the
analysis and fee demonstration adequate
in accordance with 40 CFR part 70.

4. Provisions Implementing the
Requirements of Other Titles of the Act

The State of Oklahoma acknowledges
that its request for approval of a part 70
program is also a request for approval of
a program for delegation of unchanged
section 112 standards under the
authority of section 112(l) as they apply
to part 70 sources. Upon receiving
approval under section 112(l), the State
may receive delegation of any new
authority required by section 112 of the
Act through the delegation process.
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The State also has the option at any
time to request, under section 112(1) of
the Act, delegation of section 112
requirements in the form of State
regulations which the State
demonstrates are equivalent to the
corresponding section 112 provisions
promulgated by the EPA. At this time,
the State plans to use the mechanism of
incorporation by reference to adopt
unchanged Federal section 112
requirements into its regulations.

The radionuclide National Emission
Standard for Hazardous Air Pollutants
(NESHAP) is a section 112 regulation
and therefore, also an applicable
requirement under the State operating
permits program for part 70 sources.
There is not yet a Federal definition of
“major” for radionuclide sources.
Therefore, until a major source
definition for radionuclides is
promulgated, no source would be a
major section 112 source solely due to
its radionuclide emissions. However, a
radionuclide source may, in the interim,
be a major source under part 70 for
another reason, thus requiring a part 70
permit. The EPA will work with the
State in the development of its
radionuclide program to ensure that
permits are issued in a timely manner.

Section 112(g) of the Act requires that,
after the effective date of a permits
program under title V, no person may
construct, reconstruct or modify any
major source of hazardous air pollutants
unless the State determines that the
maximum achievable control
technology (MACT) emission limitation
under section 112(g) will be met. Such
determination must be made on a case-
by-case basis where no applicable
limitations have been established by the
Administrator. During the period from
the title V effective date to the date the
State has taken appropriate action to
implement the final section 112(g) rule
(either adoption of the unchanged
Federal rule or approval of an existing
State rule under 112(1)), Oklahoma
intends to implement section 112(g) of
the Act through the State’s
preconstruction process.

The State of Oklahoma commits to
appropriately implementing and
enforcing the existing and future
requirements of sections 111, 112 and
129 of the Act, and all MACT standards
promulgated in the future, in a timely
manner.

The regulations at OAC 252:100-8—
6(i) provide for the permitting of acid
rain sources. The EPA commented on
these regulations on October 1, 1993,
and recommended that the State
incorporate by reference the Federal
acid rain permit requirements. The State
has agreed to change OAC 252:100-8-

6(i) to incorporate by reference the acid
rain permit requirements and has
drafted this revision as an emergency
rule. The State must submit this
regulatory revision for incorporation by
reference of the acid rain permitting
rules before this approval action can be
published as final in the Federal
Register.

5. Enforcement Provisions

The State describes compliance
tracking and enforcement under Section
VIl of the submittal. Oklahoma commits
to submit annual information
concerning the State’s enforcement
activities in part A of this section. As
required at 40 CFR 70.4(b)(4)(ii) and
70.4(b)(5), the Enforcement
Memorandum of Understanding, signed
by the State and the EPA on July 22,
1993, appears in the submittal as
Attachment 48. Attachment 42 contains
an Inspection Protocol and Point Source
Inspection Form. Attachment 49
contains the Air Quality Program
Enforcement Action Report. Attachment
50 contains a tracking list for
Administrative Orders and Consent
Orders. The AG Opinion discussed
above outlines the State’s authority to
enforce all aspects of the program. This
statement of authority is required at 40
CFR 70.4(b)(3)(vii).

The compliance tracking and
enforcement information in the
submittal serves to describe the current
processes in place to track air permits
and conduct enforcement actions. These
elements meet the requirements for
compliance tracking and reporting at 40
CFR 70.4(b) (4)(ii) and (5). Further, these
elements meet the enforcement
authority requirements at 40 CFR
70.4(b)(2), 70.4(b)(3)(vii), and 70.4(9).

6. Technical Support Document

The results of this review will be
shown in a document entitled
“Technical Support Document,” which
will be available in the docket at the
locations noted above. The technical
support documentation shows that all
operating permits program requirements
of 40 CFR part 70 and relevant guidance
were met by the submittal with the
exception of those requirements
described below.

7. Summary

The State of Oklahoma submitted to
the EPA, under a cover letter from the
Governor, the State’s operating permits
program on January 7, 1994. The
submittal has adequately addressed all
sixteen elements required for full
approval as discussed in part 70 with
the exception of the issues described in
section B below. The State of Oklahoma

addressed appropriately all
requirements necessary to receive
source category-limited interim
approval of the State operating permits
program pursuant to title V of the Act,
1990 Amendments and 40 CFR part 70.
The EPA is proposing source category-
limited interim approval for the part 70
program submittal for the State of
Oklahoma.

B. Options for Approval/Disapproval
and Implications

The EPA is proposing to grant source
category-limited interim approval to the
operating permits program submitted by
the State of Oklahoma on January 7,
1994. Interim approvals under section
502(g) of the Act do not create any new
requirements, but simply approve
requirements that the State is already
imposing.

If promulgated, the State must make
the following changes to receive full
approval:

(1) Criminal Penalty Cap

As discussed in section A.1 above, the
State must provide a supplemental
Attorney General’s Opinion to clarify
the implementation of the criminal
penalty statute in such a way that
preserves the integrity of the Act. This
supplement must be submitted to the
EPA before final action on this proposal
is taken.

(2) Definition of ““Major Source”

As discussed in section A.2.a above,
the State must revise OAC 252:100-8—
2, ““major source” by deleting paragraph
(4). This revision will make the
definition consistent with the rule at
part 70. Also, the State must revise the
regulations to reflect the transition
schedule proposed for source category-
limited interim approval.

(3) Revision of Insignificant Activities

As discussed in section A.2.a above,
the State must amend the language at
OAC 252:100-8-3(e) so that the
insignificant emissions rate of 1 Ib/hr
for criteria pollutants will be based on
potential to emit instead of actual
emissions. Further, the language at OAC
252:100-8-3(e)(3) must be revised to
delete the allowance of any percentage
of a permit limit or change in the
potential to emit as an insignificant
emission level. Also, an application may
not omit information needed to
determine the applicability of, or to
impose, any applicable requirement, or
to evaluate the fee amount required.
Further, any list of insignificant
activities or trivial activities must be
approved by the EPA prior to its use, as
required at 40 CFR 70.5(c).
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(4) Revision of Permit Content

The regulations at OAC 252:100-8-
6(a) must be revised to remove the
phrase “To the extent practicable. . .”
Until this revision is made, the permits
issued by the State shall meet the
requirements of 40 CFR 70.6 and
include all applicable requirements.

(5) Revision to Provide Standing

As discussed in section A.2.c above,
the State must revise OAC 252:100-8—
7(i)(1)(E) and OAC 252:100-8-7(j)(2)(A)
to delete the word “written” so that oral
comments have standing with judicial
review of the permitting process. Also,
the State must clarify OAC 252:100-8—
7(j) so that judicial review is available
to all affected parties for all final permit
actions including minor modifications
and administrative amendments.

(6) Administrative Amendment
Procedure

As discussed in section A.2.d above,
the State must revise OAC 252:100-8—
7(d)(1)(C) to delete the words, ““. . . or
less. . .”. Further, the provisions at
OAC 252:100-8-7(d)(1)(E) must be
clarified to require enhanced NSR
procedures that are substantially
equivalent to the requirements of 40
CFR 70.7 and 40 CFR 70.8 for a change
subject to review as a permit
modification and compliance
requirements substantially equivalent to
those contained in 40 CFR 70.6. The
State must submit a SIP revision for
Subchapter 7 that incorporates
enhanced NSR procedures that meet the
requirements listed at 40 CFR 70.7 and
40 CFR 70.8 for a change subject to
review as a permit modification, and
has compliance requirements
substantially equivalent to those
contained in 40 CFR 70.6.

(7) Review of the Fee

As discussed in section A.3 above, the
EPA has reviewed the workload analysis
and fee demonstration submitted
November 7, 1994, and is
recommending approval of the proposed
fee of $15.19 per ton. The EPA will
consider comments made during the
comment period for this approval action
and will reserve final action on the fee
for the final interim approval notice.

(8) Acid Rain Incorporation by
Reference

As discussed in section A.4 above, the
State must revise OAC 252:100-8 to
incorporate the acid rain requirements
and submit this revision to the EPA
before final action on this proposal is
taken.

Evidence of these regulatory revisions
and their procedurally correct adoption

must be submitted to the EPA within 18
months of the EPA’s approval of the
Oklahoma part 70 program. This interim
approval, which may not be renewed,
extends for a period of up to two years.
During the interim approval period, the
State is protected from sanctions for
failure to have a program, and the EPA
is not obligated to promulgate a Federal
permits program in the State. Permits
issued under a program with interim
approval have full standing with respect
to 40 CFR part 70, and the State will
permit sources based on the transition
schedule submitted with the source
category-limited approval request. This
schedule may extend for no more than
five years beyond the interim approval
date.

If the interim approval is converted to
a disapproval, it will not affect any
existing State requirements applicable
to small entities. Federal disapproval of
the State submittal does not affect its
State-enforceability. Moreover, the
EPA’s disapproval of the submittal does
not impose a new Federal requirement.

The scope of Oklahoma’s part 70
program that the EPA proposes to
approve in this notice would apply to
all part 70 sources (as defined in the
approved program) within the State of
Oklahoma, except any sources of air
pollution over which an Indian Tribe
has jurisdiction. See, e.g., 59 FR 55813,
55815-18 (November 9, 1994). The term
“Indian Tribe” is defined under the Act
as “‘any Indian tribe, band, nation, or
other organized group or community,
including any Alaska Native village,
which is federally recognized as eligible
for the special programs and services
provided by the United States to Indians
because of their status as Indians.” See
section 302(r) of the Act; see also 59 FR
43956, 43962 (August 25, 1994); 58 FR
54364 (October 21, 1993).

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) approval requirements for
delegation of section 112 standards as
promulgated by the EPA as they apply
to part 70 sources. Section 112(1)(5)
requires that the State’s program contain
adequate authorities, adequate resources
for implementation, and an expeditious
compliance schedule, which are also
requirements under Part 70. Therefore,
the EPA is also proposing to grant
approval under section 112(1)(5) and 40
CFR part 63.

I11. Proposed Rulemaking Action

In this action, the EPA is proposing
source category-limited interim
approval of the part 70 program
submitted by the State of Oklahoma.
The program was submitted by the State
to the EPA for the purpose of complying

with Federal requirements found at the
1990 Amendments, title V and at part
70, which mandates that States develop,
and submit to the EPA, programs for
issuing operating permits to all major
stationary sources and certain other
sources, with the exception of Indian
country. Therefore, the EPA is also
promulgating approval under section
112(1)(5) and 40 CFR 63.91 of the State’s
program for receiving delegation of
section 112 standards that are
unchanged from Federal standards as
promulgated. This program for
delegations only applies to sources
covered by the part 70 program.

The EPA has reviewed this submittal
of the Oklahoma part 70 program and is
proposing source category-limited
interim approval. Certain defects in the
State’s regulations preclude the EPA
from granting full approval of the State’s
part 70 program at this time. The EPA
is proposing to grant interim approval,
subject to the State obtaining the needed
regulatory revisions within 18 months
after the Administrator’s approval of the
Oklahoma title V program pursuant to
40 CFR 70.4.

IV. Administrative Requirements
A. Request for Public Comments

The EPA is requesting comments on
all aspects of this proposed rule. Copies
of the State’s submittal and other
information relied upon for the
proposed interim approval are
contained in a docket maintained at the
EPA Regional Office. The docket is an
organized and complete file of all the
information submitted to, or otherwise
considered by, the EPA in the
development of this proposed
rulemaking. The principal purposes of
the docket are:

(1) To allow interested parties a
means to identify and locate documents
so that they can effectively participate
in the rulemaking process; and

(2) To serve as the record in case of
judicial review. The EPA will consider
any comments received by April 10,
1995.

B. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities, (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
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number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Part 70 program approvals under
section 502 of the Act do not create any
new requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal part 70 program approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids the EPA to base its actions
concerning part 70 programs on such
grounds, (Union Electric Co. v. U.S.
E.P.A., 427 U.S. 246, 256-66 (S.Ct
1976); 42 U.S.C. section 7410(a)(2)).

List of Subjects in 40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Checklist, Environmental protection,
Intergovernmental relations,
Memorandum of understanding,
Operating permits, Options for
approval/disapproval and implications,
Permit fee demonstration.

Authority: 42 U.S.C. 7401-7671q.
Dated: February 22, 1995.
William B. Hathaway,
Acting Regional Administrator (6M).
[FR Doc. 95-5981 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 761
[OPPTS-660019B; FRL—-4938-5]

Disposal of Polychlorinated Biphenyls
(PCBs); Notice of Informal Hearing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Informal Hearing.

SUMMARY: On December 6, 1994, EPA’s
Office of Pollution Prevention and
Toxics published a proposed rule [59 FR
62788] to amend its rules under the
Toxic Substances Control Act (TSCA)
for polychlorinated biphenyls (PCBs).
Changes proposed by EPA would affect
the disposal, marking, storage, use,
reporting and recordkeeping
requirements for PCBs. In that notice,
EPA said it would conduct one or more
informal public hearings in the
Washington, DC, area on the proposal,
to be held after the closure of the
written comment period on April 6,

1995. This notice announces the time
and location of that hearing.

DATES: The hearing will take place on
Tuesday, May 2, 1995, from 9:00 a.m. to
5:00 p.m. If necessary, the hearing will
be extended to 9:30 p.m., and it may
also be continued the following day,
Wednesday, May 3, 1995, beginning at
9:00 a.m. Written requests to participate
in the hearing must be received on or
before April 6, 1995.

ADDRESSES: The hearing will be held at
the Holiday Inn of Arlington at Ballston,
4610 North Fairfax Drive, Arlington,
Virginia 22203, telephone (703) 243—
9800. Three copies of the request to
participate in the informal hearing,
identified with the docket number
OPPTS-660019B must be submitted to:
OPPT Document Control Officer, Attn:
TSCA Docket Receipts (7407), Office of
Pollution Prevention and Toxics, Rm.
G-99, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. See SUPPLEMENTARY
INFORMATION for the type of
information that must be included in
the request and who may participate.
Statements must be limited to 15
minutes. Requests for a waiver to
participate in the informal hearing by
those organizations that did not file
main comments must be sent to EPA
Headquarters Hearing Clerk, Mail Code
7404, 401 M St., SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Rm. E-543B, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460, Telephone:
(202) 554-1404, TDD: (202) 554-0551,
FAX: (202) 554-5603 (document
requests only).

SUPPLEMENTARY INFORMATION: The
procedures for rulemaking under
section 6 of the Toxic Substances
Control Act (TSCA) are identified in 40
CFR part 750, subpart A. The following
summarizes the procedures and logistics
associated with this informal hearing
pursuant to 40 CFR part 750.
Participants and/or commenters are
advised to see 40 CFR part 750 for
greater detail. Each person or
organization desiring to participate in
the informal hearing shall file a written
request to participate with the OPPT
Document Control Officer (see
ADDRESSES above). The request shall
be received on or before April 6, 1995.
The request shall include: (1) A brief
statement of the interest of the person or
organization in the proceeding; (2) a
brief outline of the points to be
addressed; (3) an estimate of the time

required (not to exceed 15 minutes); and
(4) if the request comes from an
organization, a nonbinding list of the
persons to take part in the presentation.
An organization that has not filed main
comments on the rulemaking will not be
allowed to participate in the hearing,
unless a waiver of this requirement is
granted by the Record and Hearing Clerk
(see ADDRESSES above) or the
organization is appearing at the request
of EPA or under subpoena (40 CFR
750.6(a)).

A panel of EPA employees shall
preside at the hearing, and one panel
member will chair the proceedings. The
panel may question any individual or
group participating in the hearing on
any subject relating to the rulemaking.
Cross-examination will normally not be
permitted at this stage. However,
persons in the hearing audience may
submit questions in writing for the
hearing panel to ask the participants,
and the hearing panel may, at their
discretion, ask these questions (40 CFR
750.7(a) and (b)). See 40 CFR 750.7(c)
for the rule governing the submission of
additional material by the hearing
participants.

After the close of the hearing, any
participant in the hearing may submit a
written request for cross-examination.
The request shall be received by EPA no
later than 1 week after a full transcript
of the hearing becomes available (to
determine when the transcript is
available, interested persons may
contact the Environmental Assistance
Division (see FOR FURTHER
INFORMATION CONTACT above)). See
40 CFR 750.8 for a description of the
information that shall be included in
such a request.

Interested persons may file reply
comments. Reply comments shall be
received no later than 2 weeks after the
close of all informal hearings, including
any hearing to allow cross-examination.
Reply comments shall be restricted to
comments on: (1) other comments; (2)
material in the hearing record; and (3)
material which was not and could not
reasonably have been available to the
commenting party a sufficient time
before main comments were due on
April 6, 1995. (40 CFR 750.4(a) and (b)).
Extensions of time for filing reply
comments may be granted pursuant to
40 CFR 750.4(c). Reply comments and a
transcript of the hearing will be placed
in the Nonconfidential Information
Center as part of the rulemaking record
for the proposed rule (docket number
OPPTS-660019B). A full list of these
materials is available for inspection and
copying in the TSCA Nonconfidential
Information Center, Rm. B607,
Northeast Mall, 401 M St., SW.,
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Washington, DC, from 12 noon to 4 p.m.
However, any information claimed as
Confidential Business Information (CBI)
that is part of the record for this
rulemaking is not available for public
review. A public version of the record,
from which information claimed as CBI
has been excluded, is available for
inspection. The address for the TSCA
Docket Receipts appears under the
“ADDRESSES” section of this notice.

List of Subjects in 40 CFR Part 761

Environmental protection, Hazardous
substances, Labeling, Polychlorinated
biphenyls, Reporting and
Recordkeeping requirements.

Dated: March 2, 1995.
Joseph S. Carra,

Acting Director, Office of Pollution Prevention
and Toxics.

[FR Doc. 95-5986 Filed 3-9-95; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-7128]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (100-year) flood
elevations and proposed base flood
elevation modifications for the
communities listed below. The base
(100-year) flood elevations are the basis
for the floodplain management
measures that the community is
required either to adopt or to show
evidence of being already in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW.,
Washington, DC 20472, (202) 646—2756.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) proposes to make
determinations of base (100-year) flood
elevations and modified base flood
elevations for each community listed
below, in accordance with section 110
of the Flood Disaster Protection Act of
1973, 42 U.S.C. 4104, and 44 CFR
67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities. These
proposed elevations are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental

Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The
Associate Director, Mitigation
Directorate, certifies that this proposed
rule is exempt from the requirements of
the Regulatory Flexibility Act because
proposed or modified base flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the National Flood
Insurance Program. As a result, a
regulatory flexibility analysis has not
been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of section 2(b)(2) of
Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:

#Depth in feet above
ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Connecticut ........... East Lyme (Town) Latimer Brook ................... Approximately 0.3 mile downstream of None *79
New London Rock Fill Dam.
County.
Approximately 1,100 feet upstream of None *08
Chapman Drive.
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City/town/county

Source of flooding

Location

#Depth in feet above
ground. *Elevation in feet
(NGVD)

Existing Modified

Maps available for

inspection at the Offic

e of Zoning Enforcement, Town Hall, 108 Pennsylvania Avenue, Niantic, Connecticut.

Send comments to Mr. David L. Cini, First Selectman, Town of East Lyme, P.O. Box 519, Niantic, Connecticut 06357.

Connecticut ........... Montville (Town) Latimer Brook ................... Approximately 280 feet downstream of None *99
New London Silver Falls Road.
County.
Approximately 380 feet upstream of None *150
Beckwith Road.
Trading Cove Brook .......... Approximately 300 feet upstream of con- *29 *30
fluence of Ford Brook and Great Plain
Brook.
Approximately 300 feet upstream of the *70 *71
confluence of Goldmine Brook.
Maps available for inspection at the Office of Planning and Zoning, 310 Norwich-New London Turnpike, Uncasville, Connecticut.
Send comments to The Honorable Wayne Scott, 310 Norwich-New London Turnpike, Uncasville, Connecticut 06382.
Kentucky ............... Pineville (City) Bell | Cumberland River ............. At downstream corporate limits approxi- *1018 *1019
County. mately 0.52 miles downstream of Ten-
nessee Avenue.
At corporate limits approximately 530 feet *1025 *1027
upstream of Route 119.
Straight Creek ................... At its confluence with Cumberland River . *1021 *1022
At its upstream corporate limit, approxi- *1021 *1022
mately 0.48 mile upstream of its con-
fluence with Cumberland River.
Maps available for inspection at the City Hall, Corner of Walnut and Virginia, Pineville, Kentucky.
Send comments to The Honorable Robert L. Madon, Mayor of the City of Pineville, Bell County, P.O. Box 688, Pineville, Kentucky 40977.
Maine ........cccoeeenee. Madison (Town) Kennebec River ................ At downstream corporate limits ................ *184 *193
Somerset County.
At approximately 500 feet upstream of *272 *275
upstream corporate limits.
Jones Brook ..........ccoeeeee. At confluence with Kennebec River .......... *231 *234
At approximately 0.66 mile downstream *275 *276
of Jones Street.
Cold Brook ........ccoceeeeueeeen. At approximately 1,800 feet downstream None *205
of Snowmobile bridge.
At approximately 30 feet upstream of None *206
Snowmobile bridge.
Hayden Brook ................... Approximately 50 feet upstream of the *337 *338
confluence with Wesserunsett (Hayden)
Lake.
At approximately 60 feet upstream of None *357
U.S. Route 201.
Unnamed Brook ................ At approximately 0.3 mile downstream of None *267
U.S. Route 201.
At approximately 0.24 mile upstream of None *319
U.S. Route 201.
Maps available for inspection at 26 Weston Avenue, Madison, Maine.
Send comments to Mr. Richard Michaud, Manager of the Town of Madison, Somerset County, P.O. Box 190, Madison, Maine 04950.
Michigan ................ Midland (City) Bay | Chippewa River ................ At corporate limits (approximately 2.58 None *617
and Midland miles upstream of the confluence with
Counties. Tittabawassee River).
Approximately 1 mile upstream of cor- None *617
porate limits (approximately 3.53 miles
upstream of the confluence with
Tittabawassee River).
Inman Drain ........c.cccocueene At Dublin Road .......ccccovviriiiiniciiciice None *616
Approximately 1,375 feet upstream of None *617
Dublin Road.
Sturgeon CreeK ................. Approximately 0.4 mile upstream of None *616
Cemetary Entrance Road.
Approximately 0.5 mile upstream of None *616
Cemetary Entrance Road.
Tittabawassee River ......... East of Miller Road ..........cccoeoveviiiiiiiinnne None *612
At Dublin Road to approximately 1.2 None *617
miles upstream of Dublin Road.
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ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Maps available for inspection at the Midland City Planning Department, City Hall, 333 West Ellsworth, Midland, Michigan.
Send comments to Mr. Karl Tomion, Midland City Manager, 333 West Ellsworth, Midland, Michigan 48640.
Michigan ............... Montrose (Town- Armstrong Creek ............... At confluence with Flint River ................... None *626
ship) Genesee
County.
At Frances Road ...........cccoceeviiiiiiinenne *679 *683
Flint RiVer .......cccccoovviiene. Approximately 3.1 miles upstream of Wil- None *619
lard Road.
Approximately 3.0 miles upstream of the None *637
confluence of Armstrong Creek.
Maps available for inspection at the Office of the Township of Montrose, 139 South Saginaw Street, Montrose, Michigan.
Send comments to Mr. Mark Walker, Township of Montrose Supervisor, 139 South Saginaw Street, Montrose, Michigan 48457.
New Jersey ........... Delran (Township) Swedes Run .......cccceeeeeee. Approximately 0.82 mile uptream of *11 *12
Burlington Coun- Broad Street.
ty.
Approximately 850 feet upstream of 31 *34

Maps available for

inspection at the Township Clerk Office, 1050 Chester Avenue, Delran, New Jersey.

Send comments to The Honorable Thom

Bridgeboro Road.

as A. DiLauro, Mayor of the Township of Delran, 1050 Chester Avenue, Delran, New Jersey 08075.

New York .............. Schroon (Town) Schroon Lake .........cccee.... Paradox CreekEntire shoreline within None *812
Essex County. community.
Paradox Lake ... Entire shoreline within community None *824
Schroon River ........cccce... At confluence with Schroon Lake None *812
At the upstream side of U.S. Route 9 ...... None *833
Paradox CreekK .................. At confluence with Schroon River ............ None *823
At downstream side of Fraternaland Road None *846
Maps available for inspection at the Town Hall, South Street, Schroon Lake, New York.
Send comments to Mr. John J. Kelly, Supervisor of the Town of Schroon, Town Hall, P.O. Box 578, Schroon, New York 12870.
New York .............. Wilmington (Town) | West Branch Ausable Approximately 270 feet downstream of None *805
Essex County. River. downstream corporate limit.
At State Route 86 (upstream crossing) ... None *1075

Maps available for inspection at the Community Center, Springfield Road, Wilmington, New York.

Send comments to The Honorable Tom Sibalski, Town of Wilmington Supervisor, P.O. Box 180, Community Center, Springfield Road, Wil-
mington, New York 12997.

North Carolina ....... McDowell County Catawba River .........c........ At Yancey Road .......ccccocevieeniiiiniiiieeninnn *1210 *1202
Unincorporated
Areas.
Approximately 2.6 miles upstream of *1532 *1525
State Route 1273.
Mill Creek .....cccovvieeiiiiiens Approximately 1,350 feet upstream of *1454 *1449
Norfolk Southern Railway.
Approximately 0.4 mile upstream of State *1487 *1483
Route 1401.
Maps available for inspection at the McDowell County Administration Building, 10 East Court, Marion, North Carolina.
Send comments to Mr. Charles Abernathy, McDowell County Manager, 10 East Court, Marion, North Caroliina 28752.
North Carolina ....... Old Fort (Town) Catawba River .................. At the confluence of Curtis Creek ............ *1378 *1375
McDowell County.
Approximately 1,300 feet downstream of *1421 *1412
Catawba Avenue.
Mill Creek .....cccovveiveiennn At the confluence with the Catawba River *1416 *1409
At the State Route 1119 ........cceevvvennnne *1459 *1455
Maps available for inspection at the Old Fort City Hall, 106 South Catawba, Old Fort, North Carolina.
Send comments to The Honorable Wayne Stafford, Mayor of the Town of Old Fort, P.O. Box 908, Old Fort, North Carolina 28762.
Pennsylvania ......... Allenport (Borough) | Monongahela River ........... Approximately 0.4 mile downstream of *763 *766
Washington Tributary 1.
County. Approximately 2.3 miles upstream of con- *765 *768

fluence of Hooders Run
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Source of flooding
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#Depth in feet above
ground. *Elevation in feet
(NGVD)

Existing Modified

Maps available for

inspection at the Borough Building, Main Street, All
Send comments to The Honorable Dennis Martinak, Mayor of the Borough of Allenport, P.O. Box 47, Allenport, Pe

enport, Pennsylvania.

nnsylvania 15412.

Pennsylvania

Belle Vernon (Bor-
ough) Fayette
County.

Monongahela River

Approximately 40 feet upstream of bridge
(I-70) (at downstream corporate limit).
Approximately 0.88 mile upstream of
bridge (I-70) (at upstream corporate
limit)

Maps available for inspection at the Borough Hall, 61 Sampson Street, Belle Vernon, Pennsylvania.
Send comments to The Honorable Frank Ferreri, Mayor of the Borough of Belle Vernon, 61 Sampson Street, Belle Vernon, Pennsylvania

*762 *764

*763 *765

15012.
Pennsylvania ......... Brownsville (Bor- Monongahela River ........... Approximately 0.38 mile downstream of *771 *774
ough) Fayette U.S. Route 40 bridge. *772 *775
County. Approximately 1.06 miles upstream of
Bridge Street bridge ........ccccoceviiniiennn.
Dunlap CreekK ........cccccueeee. At confluence with Monongahela River .... *771 *775
Approximately 0.85 mile upstream of *771 *775
Brownsville Avenue bridge.
Maps available for inspection at the Borough Hall, 2nd and High Street, Brownsville, Pennsylvania.
Send comments to The Honorable Sam Nicola, Mayor of the Borough of Brownsville, 2nd and High Street, Brownsville, Pennsylvania, 15417.
Pennsylvania ......... Brownsville (Town- | Monongahela River ........... Approximately 1,500 feet downstream of *770 *774
ship) Fayette Conrail Bridge. *771 *774
County. Approximately 47 miles upstream of Con-
rail Bridge ......ccccoeviiiiiiii,
Dunlap CreekK ................... Approximately 750 feet downstream of *771 *775
Conrail Bridge.
Approximately 1,870 feet downstream of *772 *775
Conrail Bridge.
Redstone Creek ................ At the confluence with Monongahela *770 *774
River.
Approximately 0.83 mile upstream of *770 *774
Conrail Bridge.
Maps available for inspection at the Tax Collector's Office, Union Street, Brownsville, Pennsylvania.
Send comments to Mr. Homer Yeardie, Chairman of the Board of Supervisors, 220 Lynn Road, Brownsville, Pennsylvania 15417.
Pennsylvania ......... Carroll (Township) Monongahela River ........... Downstream corporate limits .................... *755 *756
Washington Approximately 525 feet upstream of up- *760 *761
County. stream corporate limits ...
Pigeon Creek ........c.cce.... At State Route 481 ..........ccccoeeiiiiiiiiiies *755 *756
Approximately 0.9 mile downstream of *755 *756
State Route 481.

Maps available for inspection at the Township Hall, 130 Baird Street, Carroll, Pennsylvania.
Send comments to Mr. Lewis Resovich, Chairman of the Township of Carroll Board of Supervisors, 130 Baird Street, Monongahela, Penn-

sylvania 15063.

Pennsylvania

Maps available for

Send comments to The Honorable Iris Holleran, Mayor of the Borough

Centerville (Bor-
ough) Washing-
ton County.

Monongahela River

Approximately 1.70 miles downstream of
the confluence of Two Mile Run.

Approximately 1.57 miles upstream of
Maxwell Locks and Dam

inspection at the Borough Building, National Pike West, Centerville, Pennsylvania.
of Centerville, 176-D, R.D. One, Fredericktown, Pennsylvania 15333.

*772
*778

*775
*781

Pennsylvania

Dickinson (Town-
ship) Cumberland
County.

Yellow Breeches Creek ....

Yellow Breeches Creek
Northern Split.

Approximately 1,050 feet downstream of
Burnthouse Road (T-474).
At upstream corporate limits
At confluence with Yellow Breeches
Creek.
divergence from Yellow Breeches
Creek.

At

None *533
None *597
None *558
None *569
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ground. *Elevation in feet
State City/town/county Source of flooding Location (NGVD)

Existing Modified

Maps available for inspection at the Township Building, 219 Mountain View Road, Mount Holly Springs, Pennsylvania.

Send comments to Ms. Deborah K. Westbrook, Secretary/Treasurer of the Township of Dickinson Board of Supervisors, 219 Mountain View
Road, Mount Holly Springs, Pennsylvania 17065—-1503.

Pennsylvania ......... Eulalia (Township) | Allegheny River ................. Approximately 700 feet downstream of None *1579

Potter County. the Township of Eulalia’s downstream
corporate limits.

Approximately 0.4 mile upstream of the None *1632
Township of Eulalia’s upstream cor-
porate limits.

Maps available for inspection with Ms. June Bunnell, Township Secretary, RD 3, Coudersport, Pennsylvania.
Send comments to Mr. James Lane, Chairman of the Township of Eulalia, RD 1, Coudersport, Pennsylvania 16915.

Pennsylvania ......... Fayette City (Bor- Monongahela River ........... At the downstream corporate limits (Ap- *764 *766
ough) Fayette proximately 675 feet downstream of *764 *767
County. Downers Run).

At the upstream corporate limits (Approxi-
mately 1,050 feet upstream of Lamb
Lick RUN) oo

Maps available for inspection at the Borough Hall, 238 Main Street, Fayette City, Pennsylvania.

Send comments to The Honorable Herbie Vargo, Mayor of the Borough of Fayette City, 238 Main Street, Fayette City, Pennsylvania 15438.

Pennsylvania ......... Henderson (Town- | Juniata River ..................... Approximately 0.57 mile upstream of *603 *602
ship) Hutingdon State Route 829. *618 *614
County. At upstream corporate limits .....................

Maps available for inspection at the Chairman of the Board of Supervisors Home, R.D. 3, Box 223, Huntingdon, Pennsylvania.

Send comments to Mr. William L. Snyder, Chairman of the Board of Supervisors for the Township of Henderson, Huntingdon County, R.D. 3,
Box 223, Huntingdon, Pennsylvania 16652.

Pennsylvania ......... Newell (Borough) Monongahela River ........... At downstream corporate limits ................ *768 *769
Fayette County. At upstream corporate limits ...........c......... *766 *771
Maps available for inspection at the Newell Borough Building, Second Street, Fayette City, Pennsylvania.

Send comments to The Honorable Albert Staley, Mayor of the Borough of Newell, 244—-L, R.D. 1, Box 522, Fayette City, Pennsylvania 15438.

Pennsylvania ......... North Charleroi Monongahela River ........... Downstream corporate limits (approxi- *760 *761
(Borough) Wash- mately 1,000 feet downstream of North *760 *762
ington County. Charleroi bridge).

Upstream corporate limits (approximately
1,600 feet upstream of Monessen
North Charleroi bridge) .........cccceveviennene

Maps available for inspection at the Borough Secretary’s Office, 301 Isabelle Avenue, North Charleroi, Pennsylvania.

Send comments to The Honorable Henry J. Michaloski, Mayor of the Borough of North Charleroi, 452 Isabelle Avenue, North Charleroi,
Pennsylvania 15022.

Pennsylvania ......... Rices Landing (Bor- | Monongahela River ........... Approximately 0.9 mile downstream of *781 *785
ough) Greene the confluence of Pumpkin Run (At the *783 *786
County. downstream corporate limits).

Approximately 0.88 mile upstream of the
confluence of Pumpkin Run (At the up-
stream corporate limits) ...........cccceeeene

Maps available for inspection at the Borough Building, 100 Water Street, Rices Landing, Pennsylvania.
Send comments to Ms. Linda Smith, Emergency Coordinator for the Borough of Rices Landing, 137 Main Street, Rices Landing, Pennsylva-

nia 15357.
Pennsylvania ......... Roscoe (Borough) Monongahela River ........... Downstream corporate limits .................... *765 *768
Washington Upstream corporate limits ..........c.ccccceenee. *766 *769
County.

Maps available for inspection at the Borough Secretary’s Office, 503 Underwood Street, Roscoe, Pennsylvania.

Send comments to The Honorable Harold J. Donaldson, Mayor of the Borough of Roscoe, Washington County, P.O. Box 83, Roscoe, Penn-
sylvania 15477.

Pennsylvania ......... Speers (Borough) Monongahela River ........... Approximately 0.70 mile downstream of *762 *764
Washington CONRAIL bridge. *763 *765
County. Approximately 0.75 mile upstream of

Interstate 70 ........ccoeeiiii
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Existing

Modified

Maps available for

inspection at the Borough Building, 300 Phillips Street, Speers, Pennsylvania.

Send comments to The Honorable Joseph Hurley, Mayor of the Borou

gh of Speers, 330 Phillips Street, Speers, Pennsylvania 15022.

Pennsylvania ......... Stockdale (Bor- Monongahela River ........... Downstream corporate limits .................... *765 *767
ough) Washing- Upstream corporate limits ............cccoeeenee. *765 *768
ton County.

Maps available for inspection at the Borough Building, 438 Locust Street, Stockdale, Pennsylvania.
Send comments to The Honorable Gary Pascoe, Mayor of the Borough of Stockdale, 438 Locust Street, Stockdale, Pennsylvania 15483.

Pennsylvania ......... Union (Township) Monongahela River At downstream corporate limits ................ *751 *752
Washington
County

At upstream corporate limits .............c....... *753 *755

Maps available for inspection at the Municipal Building, Finleyville-Elrama Road, Union, Pennsylvania.
Send comments to Mr. Larry A. Spahr, Chairman of the Township of Union Board of Supervisors, P.O. Box 43, Gastonville, Pennsylvania

15336.
Rhode Island ......... Warren (Town) Palmer River Approximately 400 feet north of the inter- *12 *10
Bristol County section of North Main Street and Cres-
cent Street.
At the confluence with Barrington and *18 *14
Warren Rivers.
Warren River .........ccceeeee. Approximately 600 feet west from the *18 *14
intersection of Johnson Street and
Westminster Street.
Approximately 1,000 feet west of the *19 *18
intersection of Bridge Street with CON-
RAIL.
Kickamuit River ................. Approximately 1,000 feet north from the *15 *18
intersection of Bardbury Street and
Touisset Point.
Maps available for inspection at the Town Hall, 514 Main Street, Warren, Rhode Island.
Send comments to Mr. Walter S. Felag, President of the Town of Warren Council, 514 Main Street, Warren, Rhode Island 02885.
Tennessee ............ Lauderdale County | Cane Creek Approximately 105 feet upstream of U.S. *324 *323
Unincorporated Route 51. *334 *335
Areas At lllinois Central Gulf Railroad ................
Maps available for inspection at the Lauderdale County Executive’s Office, County Courthouse, 100 Court Square, Ripley, Tennessee.
Send comments to Mr. Rozelle Criner, Lauderdale County Executive, County Courthouse, 100 Court Square, Ripley, Tennessee 38063.
West Virginia ......... Westover (City) Monongahela River Dents | At confluence of Dents Run ...................... *812 *813
Monongalia Run. Approximately 560 feet upstream of U.S. *813 *814
County. Route 19 (Westover Bridge) .................
Dents Run .........cccoeeeeennns At confluence with Monongahela River .... *812 *813
Approximately 0.71 mile above con- *812 *813
fluence with Monongahela River.
Maps available for inspection at the City Hall, 500 Dupont Road, Westover, West Virginia.
Send comments to The Honorable Sheila Landis, Mayor of the City of Westover, 500 Dupont Road, Westover, West Virginia 26505.
Wisconsin .............. Clintonville (City) Honey Creek .......c.cceueenee. Just upstream of South Main Street ......... None *812
Waupaca County. Just downstream of West 1st Street ........ None *820
Pigeon River ..........cccc...... Approximately 50 feet upstream of Klemp *795 *794
Road.
Just upstream of Hemlock Street ............. *809 *808
Maps available for inspection at the City Hall, 50 Tenth Street, Clintonville, Wisconsin.
Send comments to The Honorable Gib Johnson, Mayor of the City of Clintonville, 50 Tenth Street, Clintonville, Wisconsin 54929.
Wisconsin .............. Ephraim (Village) Lake Michigan (Green Entire shoreline within the community ...... None ‘ *585
Door County. Bay).
Maps available for inspection at the Village of Ephraim Administration Office, 10005 Norway Road, Ephraim, Wisconsin.
Send comments to Ms. Diane Kirkland, Village of Ephraim Zoning Administrator, Box 138, Ephraim, Wisconsin 54211.
Wisconsin .............. Platteville (City) Roundtree Branch ............. Approximately 0.12 miles downstream None *852
Grant County. Southwest Road bridge.
Approximately 0.23 miles upstream 500 None *931

Line Railroad bridge.
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Maps available for inspection at the Department of Community Planning and Development, 75 North Bonson Street, Platteville, Wisconsin.
Send comments to Ms. Rosemarie E. Kulow, Platteville City Manager, 75 North Bonson Street, P.O. Box 780, Platteville, Wisconsin 53818—

0780.

Wisconsin .............. Verona (City) Dane | Badger Mill Creek ............. Approximately 1,300 feet downstream of *937 *939

County. Bruce Street.
Approximately 740 feet upstream of the *950 *951
upstream corporate limits.
Dry Tributary to Badger Approximately 1,200 feet downstream of None *938
Mill Creek. the Chicago and Northwestern Railroad.
Approximately 1,200 feet upstream of Ed- None *973
ward Street.
Maps available for inspection at the Building Inspection Department, 116 Paoli Street, Verona, Wisconsin.
Send comments to The Honorable Arthur Cresson, Mayor of the City of Verona, P.O. Box 930188, Verona, Wisconsin 53593—-0188.

Wisconsin .............. Watertown (City) Rock River .......cccocceveuiene At downstream corporate limits ................ *793 *792
Dodge and Jef- Approximately 0.9 mile upstream of None *826
ferson Counties. OCONOMOWOC AVENUE ......evveerveeenireenne

Silver Creek .......cccocveveene At Spaulding Street ............... *812 *813
At upstream corporate limits .............c....... None *824

Maps available for inspection at the Engineering Department, 106 Jones Street, Watertown, Wisconsin.
Send comments to The Honorable Frederick Smith, Mayor of the City of Watertown, 106 Jones Street, Watertown, Wisconsin 53094.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)
Dated: March 1, 1995.

Richard T. Moore,

Associate Director for Mitigation.

[FR Doc. 95-5974 Filed 3-9-95; 8:45 am]
BILLING CODE 6718-03-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter |

[ET Docket No. 94-32; FCC No. 95-47]
Allocation of Spectrum Below 5 GHz

Transferred From Federal Government
Use

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This Second Notice of
Proposed Rule Making, proposes rules
to govern assignment and